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1843-8. 


PROSPECTUS  FOR  1843. 


This  publication  was  commenced  two  years  ago,  rather  as  an  experiment 
than  otherwise,  with  the  view  of  meeting  a  want  very  generally  existing,  and 
often  expressed  by  members  of  the  bar — that  of  early  and  accurate  informa* 
tion  relative  to  the  decisions  made  by  the  Chancellor.  Our  prospectus,  we 
believe,  was  tolerably  modest.  We  merely  promised  to  furnisn  a  notice  of  all 
the  decisions  made  by  tlie  Chancellor,  during  the  year,  except  those  made  at 
the  time  of  the  argument;  and  incases  involving  any  new  or  important  points, 
to  give  a  brief  abstract  or  synopsis  of  the  decision.  We  supposed  that  it 
would  be  a  convenience  to  lawyers  having  causes  in  the  Court  awaiting  a 
decision,  merely  to  be  informer!  when  they  were  decided,  without  being  pot 
to  the  trouble  of  writing  to  the  Registers  or  their  agents,  to  get  the  informa- 
tion. We  did  not  promise  to  make  our  little  supplement  as  large  as,  or  by 
any  means  a  substitute  for,  Paige's  Reports  ;  but  intended  only  to  occupy 
the  ground,  partially  and  temporarily,  during  the  long  intervals  between  the 
volumes  of  Mr.  Paige.  As  to  the  manner  in  which  our  purpose  has  been  ac- 
complished, we  can  only  say  that  during  the  time  we  nave  reported  a  large 
number  of  decisions  of  the  Cfhancellor,  and  have  done  it  as  wellas  the  short- 
ness of  time  would  allow,  and  the  smallness  of  the  price  of  our  supplement 
justify.  We  have  been  told  that  it  is  useful ;  and  the  respectable  list  of  sub- 
scribers we  have,  warrants  us  in  thinking  it  is  generally  considered  so.  We 
have  been  desired  by  many  members  of  the  bar  to  contmue  it,  and  have  re- 
solved to  do  so.  It  will  be  conducted  as  heretofore,  by  Mr.  Barbour  ;  who 
has  possession  of  the  Chancellor's  opinions  as  soon  as  they  are  delivered ; 
and  who  will  famish  Solicitors  with  copies  of  them,  on  request,  whenever  a 
more  full  report  of  a  case  is  desired  than  our  supplement  contains.  Mr.  B.  i9 
not  concerned  in  the  publication  of  the  supplementi  nor  responsible  for  any- 
thing but  the  accuracy  of  the  matter  therein. 

TheNoe.  ofthe  supplement  cannot  be  issued  at  regular  stated  periods.— 
During  a  considerable  portion  ofthe  year  the  Chancellor  is  absent  from  home, 
attend mg  the  Court  of  Errors  or  his  own  terms ;  when  no  opinions  are  de* 
livered  by  him.  But  as  often  as  there  are  a  sufficient  number  of  decisions  to 
make  a  number,  one  will  be  published.  They  will  amount,  in  the  aggregate, 
to  about  12  during  the  year. 

The  termn,  as  heretofore,  will  be  One  Dollar,  per  annum,  in  advance.  All 
subscriptions  to  be  forwarded  free  of  postage.  Those  who  may  wish  to  sub- 
scribe, can,  by  a  regulation  of  the  Post  Office  department,  forward  the  amount 
through  the  Postmaster  of  the  place  where  they  reside. 

Agents  will  be  allowed  a  liberal  per  cenlage  for  obtaining  subscriptions 

January  23,  1843. 
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COURT  OF  CHANCERY. 


DECISIONS  OF  THE  CHANOEULOR, 

MARCH  1,  1842. 


In  the  matter  of  William  Ganse^  a  lunatic.  R.  W.  P>ce* 
BAM,  for  petitioner.  This  was  an  application  by  a  creditor  of  JjjJJjl^****' 
the  alleged  lunatic  for  a  commission  to  inquire  as  to  his  luna- 
cy. The  petition  staled  that  the  alleged  lunatic  had  left  his 
late  place  of  residence,  where  he  owned  considerable  person- 
al property,  and  had  gone  to  some  place  unknown  to  his  re- 
latives or  the  petitioner ;  avowing  his  intention  of  not  ma- 
king his  place  of  residence  known,  and  stating  that  no  one 
could  find  him^  but  mentioning  a  place  in  this  state  where  he 
would  get  letters  directed  to  him.  It  appeared  to  the  court 
that  the  affidavits  annexed  to  the  petition  established  a  clear 
case  of  lunacy ;  and  the  only  question  was  whether  a  com- 
mission ought  to  be  issued  without  some  evidence  of  the  fact 
that  the  lunatic  was  within  the  jurisdiction  of  the  court  of 
chancery.  The  chancellor  decided  that  the  fact  that  the  lu- 
natic was  in  a  state  of  inental  aberration  when  he  left  his  late 
place  of  residence,  rendered  it  wholly  improbable  that  he 
could  have  established  a  legal  domicil  out  of  this  state  since 
that  time ;  and  that  for  the  purposes  of  this  application  he 
must  be  considered  as  still  a  citizen  of  this  state  and  a  resi- 
dent of  the  town  where  he  was  domiciled  at  the  time  he  was 
deprived  of  his  reason. 

Order  for  a  commissioui  to  be  executed  at  the  lunatic^s  late 
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place  of  residence.    Notice  to  be  sent  to  the  lunatic  through 
the  post  office,  and  served  upon  one  of  his  brothers. 

Hay  8.  Mackay  ▼.  William  Blackett  and  S.  N.  8Mhs.— 
i^^'  «t  ^*  ^'  Mackat,  complainant  in  person.  This  was  an  ex  parte 
suit  at  law  afunit  application,  on  the  part  of  the  complainant,  in  the  nature  of 
court  an  appeal  from  the  decision^of  the  vice  chancellor  of  the  first 

circuit  refusing  to  grant  an  injunction  to  stay  proceedings  at 
law.     The  chancellor  decided  that  where  the  jurisdiction  of 
this  court,  the  regularity  of  its  process,  or  the  validity  of  its 
'  order  is  not  in  question,  it  is  not  a  matter  of  course  to  restrain 

all  proceedings,  in  other  courts,  against  its  officers,  for  al* 
leged  misconduct  in  relation  to  proceedings  here.  That 
wherever  the  jurisdidiction  of  the  court,  the  title  of  its  offi- 
cers, or  the  validity  of  its  process  or  its  orders  is  disputed  or 
attempted  to  be  drawn  in  question  by  a  suit  instituted  in  an* 
other  court  against  those  who  are  acting  under  the  orders  of 
the  court  of  chancery,  it  is  bound  to  interfere  for  their  pro- 
tection. But  that  where  the  process  of  the  court  has  been  ir- 
regularly and  illegally  issued,  and  has  been  set  aside  by  the 
court  itself  for  such  irregularity,  or  where  an  officer  of  this 
court,  under  color  or  pretence  of  executing  its  orders,  has  ex- ' 
ceeded  his  authority  and  interfered  with  the  personal  rights 
of  others,  the  court  of  chancery  will  not  draw  to  itself  the 
consideration  of  the  matter,  and  prevent  the  injured  party 
y^VL^  ^  ^  ^^^  resorting  to  other  tribunals  for  redress.  That  a  party 
who  wishes  this  court  to  assume  jurisdiction  and  restrain  all 
proceedings  elsewhere^  should  seek  the  aid  of  this  court  prompt- 
ly and  without  waiting  the  result,  of  a  trial  in  another  tribu- 
nal That  afler  a  verdict  against  him  it  is  too  late  to  apply 
to  this  court  for  an  order  to  stay  the  proceedings  at  law.  That 
applications  of  that  nature  are  to  be  disposed  of  by  summary 
{Proceedings  before  the  chancellor  or  vice  chanaellor  having 
jurisdiction  of  the  original  cause,  and  not  by  a  regular  suit  in 
this  court 
Application  for  injunction  deniedb 
CaroUne  A.  Mildeberger  v.  WUliam  JDe  Witt  Mildeherg^r. 
H.  M.  WxsTERN,  for  complainant ;  6.  W.  GiRAan,  for  de- 
fendant Exceptions  to  master^s  report  oa  both  sidesy  over- 
ruled, without  costs  to  either  party. 


fiMT  petitioner.  Decided,  in  this  case,  that  the  court  is  not  au*  ^!^^J^^ 
thortaed  to  allow  the  committee  of  a  lunatic  for  his  services ''"^^^ 
in  the  cars  and  management  of  the  lunatic's  estatOt  any  great- 
er or  diflbrent  compensation  than  that  which  is  fixed  by  th^ 
revised  statutes  as  the  allowanace  to  be  made  to  executors  and 
administrators  and  guardians.  That  where  the  interest  of  the 
lunatic's  estate  requires  the  employment  of  an  agent  or  clerk, 
the  oomoutlee  may  present  a  petitioa  for  leave  to  employ  one, 
and  to  pay  him  out  of  the  income  of  the  property ;  due  notice 
of  such  application  being  given  to  the  presumptive  heirs  of  the 
lunatic. 

Committee  authorised  to  apply  the  surplus  income  of  the 
lunatic's  property  to  the  improvement  of  the  unproductive  re- 
al estate,  and  a  reasonable  portion  of  the  capital  of  the  per- 
sonal estate  to  the  extent  of  20  or  f25,000,  in  building  upoa 
the  vacant  lots. 

Jk  the  malUr  ef  Jaeeh  Crou^  a  lumaikn  A.  Tasee,  for 
the  lunatic;  J.  Rhoadks,  for  the  committee.    Application  of  ^ 


the  lunatic  to  be  restored  to  his  estate  denied  on  three  grounds :  ^*|!{f^*'^  ^ 
1st  That  the  petition  is  defective  in  being  sworn  to  before 
the  solicitor  of  the  petitioner :  2d.  That  the  jurat  ,does  not  ^fie'^'h?/ 
state  that  the  officer  who  swore  the  petitioner  examined  him  *^^** 
as  to  the  state  of  his  mind,  and  that  he  believed  him  to  be 
sane;  M.  That  the  petitioner  has  been  found  a  lunatic,  and 
it  does  not  appear  that  there  has  been  any  change,  in  his  situ- 
ation for  the  better,  since  the  inquisition  was  found. 

Le9DU  Curtis  and  others^  trustees f^c.  v.  Alexander  8.  3V* 
hr.  Geabam,  None  ds  Maetin,  for  the  complainanU;  C. 
Sesvbns,  for  defendant  Decided  that  a  bill  to  foreclose  two  MuMiiui^i 
mortgages,  is  not  rendered  multifarious  by  joining  as  defeod- 
ants,  in  connexion  with  the  mortgagors  and  subsequent  claim- 
ants under  them,  persons  who  have  guarantied  the  payment 
of  the  mortgages;  where  the  complainant,  is  entitled,  by  as- 
signment, to  the  benefit  of  the  gaaraoties.  That  where  a  ^^l"^^^  *^ 
surely,  or  a  person  standing  in  the  situation  of  a  surety  for 
Ae  payment  of  a  mortgage  debt,  receives  a  security,  for  his 
indemnity,  and  to  discharge  such  indebtedness,  the  principal 


m 

creditor,  or  his  assignee,  is  in  equity,  entitled  to  the  full  be- 
nefit of  that  security.  And  that  it  makes  no  difference  that 
such  principal  creditor  did  not  act  upon  the  credit  of  such  se- 
curity in  the  first  instance,  or  know  of  its  existence. 

Demurrer  overruled  with  costs.  Defendant  Allen  to  pay 
the  costs  and  put  in  his  answer  within  twenty  days,  or  the 
bill  to  be  taken  pro  canfesso  against  him. 

Nihs  Case  v*  Joseph  L,  Chappell  and  others.  J.  Rhoades, 
for  complainant;  H.  Gat,  for  defendants.  Bill  dismissed 
with  costs,  as  to  the  defendant  Chappell.  .  Decree  against  the 
other  defendants. 

William  Van  Hoesen  and  wife  v.  John  Bill  and  R.  HUL 
J.  Blunt,  for  complainant ;  H.  Hoqeboom,  for  defendants. 
Application  for  leaye  to  amend  bill  granted,  on  terms.  Costs 
to  be  paid  and  amendments  made  and  served  within  sixty 
days. 

Defendant  J.  Hill,  to  have  ninety  davs  thereafter  4o  put  in 

hia  further  answer  to  the  amended  bill. 

,  Rostoell  8.  Meaeham  v.  John  Stemes  and  others^  Es^rs^  ^c. 

Ira  Harris,  for  complainant ;  M.  T.  Rbtnolds,  for  defend- 

CoomMoDi  and  ants.    The  Chancellor  decided  in  this  case  that  in  casesof 

allowuiecsto 

tnutMt.  trusts  and  assignments  for  the  benefit  of  creditors,  and  all 

other  express  trusts  of  a  similar  nature,  where  nothing  is  said 
in  the  deed  or  instrument  creating  the  trust,  on  the  subject  of 
compensation  to  tho  trustee  for  his  personal  services  in  the 
execution  of  the  trust,  and  wheie  there  is  no  agreement  for  a 
different  allowance,  the  trustee  is  entitled,  on  the  settlement  of 
his  accounts,  to  the  same  fixed  compensation,  by  way  of  com- 
missions, for  his  services,  as  are  allowed  by  law  to  executors 
and  guardians,  and  to  be  computed  in  the  same  manner.  But 
that  the  trustee  in  such  a  case  will  not  be  allowed  any  com- 
pensation  beyond  such  fixed  allowance,  either  by  way  of  com- 
missions or  in  a  gross  sum,  for  his  services  in  executing  the 
trust,  in  addition  to  his  expenses  and  disbursements.  That 
the  assignee  named  in  an  assignment  for  the  benefit  of  ereili- 
torsy  is  entitled  to  his  half  commissions  upon  the  debts  due  to 
himself  from  the  assignors,  the  payment  of  which  is  provided 
for  in  the  assignment. 


*  With  a  slight  modifieatioii  in  tho  matter  of  tlie  seventh  ex- 
ception of  the  defendant,  the  decree  of  the  vice  chancellor 
affirmed,  without  costs  to  either  party  as  agai&st  the  other, 
on  the  appeals. 

Gideon  SL  Woodruff  v.  Russell  Bunee.     M.  T.  Rxtiiolds» 
for  complainant ;  J.  Edwards,  for  defendant     Tho  court  de-  Jjjjj^^  "ReKir 
eided  in  this  case  that  where  a  contract  to  sell  lands  has  been  Jjjj.^  *******' 
executed  by  an  actual  conveyance,  a  court  of  chancery  will 
sot  rescind  theagreement  on  account  of  a  defect  of  title,  ex- 
cept in  a  case  of  fraud ;  but  will  leave  the  purchaser  to  his 
remedy  upon  the  covenants  in  his  deed.     That  if  the  coven- 
ants have  been  actually  broken,  and  the  grantor  is  insolvent, 
a  court  of  equity  may  restrain  him  from  proceeding  to  collect 
the  amount  due  for  the  purchase  money,  and  may  offiMBt  the 
damages  occasioned  by  the  breach  of  warranty  against  such 
unpaid  purchase  money. 
,  Demuy!er  allowed,  and  hill  dismissed  with  costs. 

John  £.  Strong  Y»  Reuben  Skinner  and  another,  B.  F. 
AoAM,  for  complainant ;  C.  Stxvxns,  for  defendants.  In- 
junction dissolved,  with  costs. 

Thomas  G,  Talmaget  President  of  the  Mn'th  Jimeriean 
Trust  and  Banking  Co.  v.  Ferris  Pell  and  others.  W.  C. 
Notes,  for  complainant;  A.  Tabkr,  for  defendants.  ThaDeitetofptttiti. 
chancellor  decided  in  this  case,  that  the  objection  that  one  of 
the  complainants  has  no  interest  in  the  subject  matter  of  the 
suit  roust  be  taken  advantage  of  by  dcpnurrec,  or  in  the  an* 
swer  of  the  defendant,  where  the  objection  appears  on  the 
face  of  the  bill ;  and  that  after  the  parties  have  gone  to  a  hear- 
ing upon  the  pleadings  and  proofs,  those  who  are  properly 
made  complainants  will  not  be  turned  around  to  a  new  suit 
u]>on  such  a  mere  formal  objection. 

That  a  person  against  whom  process  of  subpmna  is  not  who  u%  a»am 
prayed,  is  not  mado  a  party  defendant,  although  the  bill  con-  ^*'  *'* 
tains  a  prayer  that  he  answer,  and  for  relief  against  him. 

That  where  a  new  matter  of  defence  is  discovered,  after  ^PP^^Btnttiu- 
the  putting  in  of  the  defendant's  answer,  but  which  existed  p*'* 
before^  ihe  proper  course  is  for  the  defendant  to  apply  for 
leave  to  file  a  supplemental  answer,  setting  up  such  defence ; 
instead  of  resorting  to  a  «ross  bill. 


tolSToMd*  aMur!!     '^^^^  whero  a  suit  becomes  defecti?6  by  the  appointment  of 
'^*  a  receiver  in  whom  all  the  rights  of  the  complainaDt  have 

become  vested,  the  receiver  must  be  made  a  party  before  the 
suit  cau  be  further  proceeded  in.  'And  that  no  order  aiieet« 
iDg  his  right  to  have  himself  substituted  as  complainant  can 
be  made  without  notice  to  him. 
&»itaiiiw  rail  Thilt  under  the  act  of  April,  1882,  relative  to  the  abate* 
****  ment  of  suits  by  or  against  corporations  in  certain  caaest 

(LawB  of  1882,  p.  509)  where  a  suit  which  has  been  brought 
by  a  corporation,  either  in  its  corporate  name  or  in  any  other 
name  in  which  by  law  it  is  authorized  to  institute  a  suit,  if  a 
receiver  is  appointed  at  any  time  before  the  termination  of  Uie 
suit,  the  court,  upon  a  summary  application  by  him,  may  di- 
rect the  suit  to  be  continued  in  the  name  of  sucii  receiver ; 
or  may  direct  it  to  be  prosecuted  iu  the  name  of  the  corpora- 
tion  on  giving  security  for  costs  to  the  defendant 
Free  banks  cor^  That  associations  organised  under  the  general  banking  law, 
are  cor|)orations. 

Motion  to  stay  proceedti^  until  cross  bill  is  answeredt  de* 
nied  with  costs.  Leave  given  to  the  receiver  to  apply  for  an 
order  to  continue  the  suit  in  his  own  name. 

Samuel  8.  Ellsworth  v.  William  T.  Cuyler.  Y.  Mat- 
thews and  S.  Stbvbns,  for  complainants ;  J.  C.  Spemcbe  and 
M.  T.  RcTNOLOs,  for  defendant.  Decree  of  the  vice  chan- 
cellor reversed  and  modified,  wilh  costs  to  defendant  against 
the  complainant^  except  the  costs  upon  the  appeal ;  as  to  which 
neither  party  is  to  have  them  as  against  the  other. 

Joseph  H  Homer  smd  otftere  v.  Adolph  J.  Engle  and  oih^ 
ere.  A.  Tabee,  for  complainants ;  J.  Holmes,  for  defend- 
ants.    Order  appealed  from  affirmed,  witli  costs. 

Ahraham  M.  Underhill^  appellant^  v.  Cyrue  C.  Denme^ 
guardian^  4^6.,  respondent.  T.  Jenkins,  for  appellant ;  D. 
Wrioht,  for  respohdent  Order  directing  the  original  or- 
der reversing  the  appointment  of  the  respondent^  and  the  pre- 
sent order  to  be  remitted  to  the  surrogate  of  Cayuga  county, 
with  directions  to  issue  to  the  appellant  a  letter  of  appoiiH- 
ment  to  the  guardianship,  on  the  filing  of  a  bond  with  sureties; 
and  to  proceed  thereon  in  the  same  manner  as  if  the  guardi- 
an had  been  appointed  by  him  without  appeal. 


Spencer  Waldo  r.  Nathan  Doane  and  etkere.  B.  F.  AoAVf 
for  complainaat;  C.  Stkvbns*  for  defendant  Skinner.  ^^xwu^'a^H^u 
tion  for  receiver.  In  this  case  the  chancellor  observed  that  !i??.iL*?!5!?* 
a  creditor's  bill  should  contain  an  allegation  that  the  defend* 
ant  has  property  or  efiects  of  the  value  of  9100  or  more ;  and 
that  an  averment  that  he  has  debts  due  to  him  of  the  amouni 
of  several  hundred  dollars  does  not  necessarily  imply  that 
those  debts  are  of  any  value. 

And  the  chancellor  decided  that  where  a  bill  is  filed  by  a  ^'^^^ 
creditor  whose  debt  is  provided  for  in  an  assignment  of  his 
debtors  property,  ngainst  the  assignees,  for  an  account  of  the 
administration  of  the  trust,  the  other  creditors  of  the  assignor 
are  necessary  parties.  That  if  the  complainant  in  such  a  case  - 
wishes  to  excuse  himself  from  bringing  such  creditors  before 
the  court  as  parties,  he  must  allege  in  his  bill  that  all  the 
other  creditors  whose  debts  were  provided  for  in  the  assign- 
ment, have  been  paid,  if  such  is  the  fact 

Motion  granted,  as  to  the  property  of  the  judgment  debtors, 
if  they  have  any  nrhich  is  not  assigned — they  not  appearing 
to  oppose — ^but  denied,  as  to  the  assigned  property,  with  910 
costs.    Leave  granted  to  complainant  to  amend  the  bill, 

Peler  G.  Shtyoesant  v.  Rowland  Daviee.  S.  M.  Wood-  ^^^^ 
wowwy  for  complainant;  J.  Rhoades,  for  defendant,  The 
chancellor  decided  in  this  case  that  where  a  lessor  of  premi- 
ses elects  to  proceed  at  law  to  enforce  a  forfeiture  in  the 
lease,  for  the  non-payment  of  taxes  and  assessments,  he  can- 
not, in  the  mean  time  treat  the  lessee  as  his  tenant  and  right- 
fully in  possession  of  the  premises,  so  as  to  giv^  him  any 
claim  to  the  accruing  rents,  by  virtue  of  his  lease. 

That  the  receipt  of  any  rent  which  had  accrued  af^er  tlie 
breach  of  covenant,  upon  which  the  ejectment  suit  is  founded, 
is  of  itself  a  waiver  of  the.  forfeiture,  and  a  good  defence  to 
that  suit 

That  while  the  landlord  is  proceeding  in  an  ejectment  suit 
to  enforce  a  forfeiture  in  the  lease,  this  court  will  not  enter- 
tain a  bill  to  give  to  him  a  remedy  for  the  recovery  of  hit 
rent,  or  his  damages  for  the  non-payment  of  assessments. 

Order  of  the  vice  chancellor  reversed,  and  injunction  dis- 
solved witn  costs  to  be  taxed. 


NOTICE. 

This  supplement  will  contain  a  notice  of  all  the  decisions 
of  the  chancellor  during  the  year,  except  those  made  upon 
the  argument.  In  all  cases  where  new  or  important  legal 
principles  or  points  of  practice  are  settled,  an  abstract  of  the 
decision  will  be  given.  Tlie  present  No.  is  a  specimen  of  the 
manner  in  which  this  will  be  done.  A  No.  will  be  issued  as 
oHen  as  there  are  a  sufficient  number  of  decisions  to  make 
one ;  and  as  soon  after  the  decisions  are  made  as  the  printing 
can  be  executed. 

Agents  allowed  a  liberal  per  centage  for  obtaining  subscrip- 
tions*   Address  WILBUR  &  COREY, 

Saratoga  Springs. 
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COURT  OF  CHANCERY, 

DEOISIONS  OF  THE  CHANCELLOR, 

MARCH  15,  1842. 


John  C.  Halsey  and  others,  ex^rSf  f^c,  ofJ.M.  HaUey,  de- 
ceased*  v.  Philip  Reed  and  others.  A.  6.  Hammond,  for  ap- 
ffeUant;  W.  C.  Noyes,  for  respondent.  Decided  that  as  be-oatoTwhacfead 
tween  the  heir  or  devisee  and  the  personal  represeotativea  of  ^*^ 
a  decedent,  premises  charged  with  a  mortgage  are  the  pri* 
mary  fund  for  the  payment  of  the  mortgage  debt;  and  that 
tho  heir  or  devisee  must  satisfy  or  discharge  the  mortgage 
out  of  his  own  property,  without  resorting  to  the  executor  or 
administrator ;  unless  there  is  an  express  direction  in  the  will 
of  the  testator  that  such  mortgage  shall  be  otherwise  paid. 

That  the  rule  is  the  same,  although  the  testator  is  not  him* 
self  the  mortgagor;  provided  he  has  assumed  the  payment  of 
Ihe  mortgage,  on  purchasing  the  mortgaged  premises  of  tha 
mortgagors,  and  they  have  descended  to  his  heirs  charged 
-with  the  payment  of  the  mortgage  debt 

That  a  decree  cannot  be  rendered  against  the  personal  re* 
presentativesy  in  such  case,  for  the  mortgage  debt,  until  the 
nKfirtgagee  has  exhausted  his  remedy  against  the  mortgaged 
l>remises  by  a  forclosure  and  sale  thereof. 

That  in  cases  where  the  real  estate  in  the  hands  of  the  heir 
or  devisee  is  primarily  liable  for  tho  debt,  as  between  the 
owners  thereof  and  the  personal  representatives  of  the  de- 
cedent, the  personal  estate  is  liable  to  the  cteditor  in  case 
<he  primary  fuad  proves  insufficient  to  pay  it 
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Decree  of  the  surrogate  reversed,  and  prooeedingt  diainist' 
ed,  but  without  prejudice,  and  without  costi  to  either  party  at 
against  the  other. 

Alexander  E.  Hosuck  et  ah^  esPre..  8^c,  v.  Nehemiah  Re 
gers  el  al,  J.  Blunt,  for  complainants ;  A.  G.  Rogers,  for 
BsMotort.  defendants.  Exceptions  to  master's  report  In  this  case  the 
•ommittioiig,  *  chancellor  decided  that  where  a  trustee  is  entitled  to  costs, 
and  there  is  a  fund  under  the  control  of  the  court,  he  may  be 
allowed  his  costs  as  between  solicitor  and  client,  out  of  such 
fund.  But  that  the  master,  in  taking  an  account  in  anticipa- 
tion of  a  decree^  and  before  the  qnestion  of  costs  has  been 
disposed  of  by  the  court,  is  not  authorized  to  credit  the  trus- 
tee with  fees  paid  to  his  counsel  in  that  particular  suit ;  un- 
less he  was  directed  to  do  so  in  the  order  of  reference. 

That  where  a  surrogate  refuses  to  allow  an  executor  his 
costs  for  resisting  a  successful  application  to  compel  the  ex* 
ecutor  to  give  security,  the  latter  cannot  charge  them  against 
the  estate.  Nor  where  the  executor  has  been  charged  per* 
sonnlly  with  the  costs  can  he  charge  them  against  the  estate, 
in  his  accounts. 

That  this  court  will  relieve  parties  against  the  injustice  oc- 
casioned by  its  own  acts  or  oversights  at  the  instance  of  the 
party  against  whom  the  relief  is  sought.  And  that  upon  this 
principle  where  a  creditor  entitled  to  receive  a  payment  of 
interest  towards  his  debt  has  been  prevented  from  receiving 
it  by  an  injunction,  he  will  be  allowed  interest  upon  the 
amount,  from  the  service  of  the  injunction. 

That  an  executor  is  not  entitled  to  commissions  upon  the 
periodical  rests  in  his  accounts,  so  as  to  give  him  full  comf 
missions  each  time  a  balance  in  the  account  is  struck. 

m 

That  an  executor  is  only  entitled  to  a  commission,  on  n|o« 
neys  received,  of  one  per  cent  on  the  first  thousand  dollars, 
two  and  a  half  per  cent  on  the  next  four  thousand  dollars,  and 
one  per  cent  on  all  sums  above  that 

That  the  commissions  of  the  executor  should  be  computed 
and  deducted  at  the  time  of  the  settlement  of  his  accounts, 
except  !n  those  cases  where  periodical  settlements  or  rests  ar« 
directed  to  be  made.    But  that  where  the  executor  is  a  credit* 
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or  of  the  eitato  if  he  receives  moneys  and  applies  them  ia 
part  payment  of  his  debt,  bis  commissions  may  be  first  de« 
ducted  from  the  amount 

That  an  executor  or  other  trustee,  during  the  pendency 
of  a  suit  for  an  account  and  distribution  of  the  fund  .in  his 
hands,  should  either  ask  for  leave  to  pay  it  into  court,  or  to 
invest  it  under  the  direction  and  sanction  of  the  court. 

Caso  referred  back  to  the  master  to  re-stato  the  accounts, 
upon  the  principies  of  this  decision ;  without  costs  to  either 
party  as  against  the  other,  or  to  the  executor  as  against  the 
fond. 

The  American  JUfe  Instarance  and  Tnut  Co*  v.  WUtiam 
W.  Mvmford  el  dL  J.  V.  L.  Prutn,  for  complainants ;  M. 
T.  Reynolds,  for  defendants.  Order  of  the  vice  chancellor 
affirmed  with  costs. 

Alexander  E.  Hosackj  el  a/.,  e^rs.  j^c,  v.  J^Tehemiah  Ro* 
gers  el  ah  8.  Stevens,  for  applicants ;  A.  6.  Rogers,  for 
defendant  N.  Rogers.  Application  that  executor  bring  mo- 
ney into  court.  Motion  denied,  with  $15  costs.  But  execu* 
tor  ordered  to  assign  and  deliver  the  Neapolitan  indemnity 
certificate  to  the  assistant  register,  to  be  deposited  in  the  New- 
York  Life  Insurance  and  Trust  Company. 

The  AUarney-General  of  the  State  of  JStwYorh  v.  The 
life  and  Fire  Insurance  Co.  D.  Selden,  for  Barker  and  the 
Insurance  Company ;  Murray  Hoffman,  for  the  receivers. 
The  chancellor  decided  in  this  case,  that  a  corporation,  with^g|j^'Wr> 
out  any  express  or  implied  power  in  its  charter  for  that  pur- 
pose, may  issues  a  negotiable  promissory  note,  either  tA  a 
post  note,  or  payable  on  demand,  when  not  prohibited  by  law 
from  doing  so ;  provided  such  note  is  actually  made  and  issu- 
ed for  any  of  the  legitimate  purposes  for  which  the  company 
was  incorporated.  But  that  the  whole  operations  of  the  Lifb 
md  Fire  Insurance  Company  in  what  are  usually  called  the 
life  and  fire  bonds,  were  for  purposes  not  authorized  by  its 
charter,  and  in  violation  of  the  restraining  acts  of  April,  1818, 
and  of  AprU,  181  &  And  that  such  bonds  aro  null  and  void, 
and  furnish  no  evidence  of  any  valid  debt  against  the  company. 

Rapait  of  xefeieas  coo^ined,  and  the  claims  upon  the 
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bonds  ordered  to  be  rejected  by  the  receivem  in  tbe  distribu- 
tion of  the  effects  of  the  company  among  its  creditors  and 
stockholders. 

The  Bank  Commissioners  of  the  State  ofNevhYork  v.  The 
James  Bank  et  al.  A.  Tahsr^  for  complainants;  S.  J.  Cow- 
Owtrai  bankiof  •**»  ^^^  defendants.  Application  for  injunction  and  receiver, 
law.  Prient-  The  court  decided  in  this  case*  that  under  the  provisions  of 
•fMcj'forpftV''  ^^  ^^^  °^  1840,  relative  to  the  redemption  of  bank  notes, 
DMit.  by  the  agents  of  banks  and  banking  associations,  it  is  necee* 

sary  to  leave  the  circulating  notes  at  tho  agency  until  the  ter- 
mination of  the  twenty  days  from  their  first  preseniroent  for 
payment,  or  to  present  them  a  second  time  at  or  after  the  ex* 
pi  ration  of  that  period,  in  order  to  render  a  neglect  to  redeem 
such  bills  and  pay  the  extra  interest  thereon,  an  absolute 
ft>rfeitura  of  the  charter  of  the  bank,  or  of  the  franchises  of 
the.  banking  association. 

That  under  the  first  clause  of  the  6th  section  of  that  act  the 
bill  holder  who  makes  a  demand  of  payment  at  the  agency, 
which  is  refused,  may  immediately  sue  the  bank  or  associa*. 
tioa  and  recover  the  amount  duo  him  upon  the  bills,  together 
with  interest  at  the  rate  of  twenty  per  cent.  Or  he  miiy  wait 
the  twenty  days  and  then  again  demand  the  payment  thereof 
with  interest,  for  the  purpose  of  subjecting  the  bank  to  a  for*' 
t  feiturc  of  its  privileges  if  such  payment  is  again  reftised ;  and 
to  enable  him  to  appply  to  the  comptroller  for  payment  under 
the  last  clause  of  this  section,  if  his  demand  is  against  an  as- 
sociation under  the  general  banking  law. 

Order  to  show  cause  discharged,  and  petition  dismissed,  and 
temporary  injunction  dissolved ;  but  without  prejudice  to  the 
right  of  the  petitioners  to  renew  their  application  if  they  shall 
think  proper  to  do  so,  upon  a  new  state  of  facts. 

In  the  matter  of  John  Downing^  an  habitual  drunkard,     H. 
Z.  Hatner,  for  overseers  of  the  poor ;  U.  Evk&ts,  for  Down- 
ing.    Motion  for  an  issue  at  law  denied.    ApplicaAien  for  ap*. 
pointment  of  committee  granted;  and  Charles  H.  Barny  ap-  ' 
pointed  such  committee,  on  giving  security. 

Arthur  H,  Root  v.  Lyman  Ji.  Spalding  and  ot/iers,  J.  V, 
L.  Prutn,  for  complainant ;  J.  Rroades,  for  defendants.— ^ 
Order  to  show  cause  discharged,  witliout  costs  to  either  patty. 
Vunmw  to  bill.  David  Wood  v.  Luther  Hathaway,  S.  Bearosi^et,  for  com* 
plainant ;  T.  Jenkins,  for  defendant  Decided  that  in  a  case 
where  the  complainant  is  entitled  to  discovery,  although  not 
to  any  relief,  a  general  demurrer  to  tlie  whole  bill  caBool  \» 
sustained,  although  the  bill  prays  relief  as  well  as  discovery* 
Decision  of  tbe  vice  chancellor  afiurmed  with  costs;  and 
proceedings  remitted. 
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COURT  OF  CHANCERY, 

OEOI8ION8  OF  THE  OHANQCLLOR, 

APRIL  5,  1812. 


Chests  HaydeUf  receiver t  {-c.  v.  Simeon  Bucklin  et  al.  S. 
Beardsdst  and  O.  B.  Matteson,  for  complaioaat ;  W. 
CaAPTdy  for  defendaDdts.  Motion  to  dissolve  injunction.  ScBcoi!iM?q?? 
This  was  a  creditor's  suit  The  bill  was  filed  on  the  8th  ot^'^''^^^ 
Janoaryt  1840,  and  an  iiyunction  and  subpoena  issued  at  the 
same  time*  but  not  served  until  the  10th.  On  the  9th  of  Jan* 
uarj,  interinediate  the  issuing  and  service  of  the  subpoenal 
the  Jiidgmeat  debtor  made  a  general  assignment  of  his  prQr 
perty  to  the  defendants  in  this  suit  The  question  was  what 
18  to  be  deemed  the  commencement  of  a  suit,  or  a  2ii  pendem^ 
in  this  courty  so  as  to  affect  the  validity  of  a  transfer  of  the 
subject  matter  of  the  litigation,  as  a  purchase  pendente  lite. 

The  chancellor  observed  that  the  filing  of  a  bill  and  taking 
out  a  subpoena  th^r^on,  u^d  making  a  bona  fide  attempt  to 
servd  it  without  delay*  might  be  considered  as  the  com- 
mencement of  a  suit  for  the  purpose  of  saving  the  statute  of 
limitations,  if  the  suit  is  afterwards  prosecuted  with  due  dili- 
gence. And  that  probably  such  a  commencement  of  a  suit 
would  also  be  sufficient  to  give  the  complainant  in  a  creditor's 
bill  a  preference  oyer  a  similar  suit  subsequently  commenc- 
ed against  the  same  defendant ;  although  the  subpoena  in  thfs 
last  sttk  sl^ould  be  first  served.  But  he  decided  that  the  mere 
issuing  of  a  subpoena  is  not  the  commencemcAt  of  a  lie  pen* 
iensj  as  to  a  stranger  to  the  suit 
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That  to  charge  a  strangeri  having  no  actual  notice,  with 
constructive  notice  of  the  pendency  of  the  suit,  and  suhject 
him  to  the  consequences  of  a  purchase  pendente  lite^  it  is  ne- 
cessary that  the  bill  be  filed  and  the  sobpcBna  actually  served. 

But  that  a  personal  service  of  the  subpoena  upon  the  de- 
fendant is  not  necessary  to  create  a  lis  pendens  where  he  has 
a  known  residence  in  this  state. 

That  in  case  of  his  absence  from  home  the  isubpoena  may 
be  served  at  his  residence,  upon  his  wife  or  servant  or  some 
other  member  of  the  family  of  suitable  age  and  discretion ; 
although  the  bill  cannot  be  taken  as  confessed  against  him 
on  such  &  servioo,  without  iastitutifig  fmrlher  proceedings  to 
compel  his  appearance. 

That  where  the  defendant  is  proceeded  against  under  the 
statute  as  an  absentee,  the  actual  publication  of  the  notice  for 
him  to  appear  would  probably  be  considered  as  equivalent  to 
a  service  at  his  place  of  residence,'  in  creating  a  lis  pendens. 

Injunction  dissolved. 

Christopher  P.  Tappen  v.  John  Gray.    J.  W.  Edmonds, 
nortomp^r^'  ^^^  Complainant ;  D.  Graham,  for  defendant.     The  chancel- 
eaiMiei  in  office.  Jqj  decided  in  this  case  that  under  the  section  of  the  Revised 
Statutes  authorizing  the  governor  to  supply  all  vacancies 
which  may  happen  during  the  recess  of  the  senate,  in  offices 
to  which  an  appointment  has  been  made  by  the  governor  and 
senate,  (1  B.  S.  123,  §  42,)  he  is  not  authorized  to  appoint  a 
successor  to  a  person  whose  term  of  office  has  expired  during 
the  recess  but  who  still  continues  to  discharge  the  duties  of 
such  office  under  the  provision  of  the  statute  which  authori- 
zes him  to  hold  over  until  a  successor  in  the  office  is  duly' 
qualified,  (1  R.  S.  117,  ^9;)   there  not  being  a  vacancy  in 
the  office,  in  such  a  case,  within  the  intent  and  meaning  of 
the  statute. 
JariadictioB.  That  this  coHrt  has  no  jurisdistion  in  a  case  of  alleged  in- 

trusion by  the  defendant  into  an  office  belonging  to  the  com- 
plainant, which  will  authorize  it,  upon  an  allegation  of  the 
defendant's  insolvency,  to  grant  an  injunction,  or  to  appoint 
a  receiver  for  the  preservation  of  the  fees  and  emoluments 
of  the  office  until  the  right  to  the  same  can  be  determined  by 
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the  proper  tribunal  upon  an  information  in  the  nature  of  a 
quo  warranto. 

Decided  that  the  complainant  is  entitled  to  the  fees  and 
emoluments  of  the  office  of  flour  inspector  until  he  was  su*- 
perseded  by^the  valid  appointment  of  a  successor.  But  upon 
the  ground  that  the  court  has  no  jurisdiction  to  aflbrd  relief 
the  decree  of  the  vice  chancellor  reversed^  and  the  demurair 
allowed. 

Cahb  Crethy^  survivor^  ^e.  v.  NtUkaniel  Cro$hif  et  dL  0. 
TucKxa,  for  complainant;  A.  C.  Southwicxi  for  defendants.  nHurioSSm! 
In  this  case  the  chancellor  decided  that  in  order  to  protect 
communications  made  to  an  attorney  or  counsellor  as  privi- 
leged eommuoicationsy  it  \m  not  necessary  that  they  should  he 
made  in  relation  to  a  suit  pending,  or  even  in  contemplation 
of  a  suit  That  if  he  is  consulted  professjonallyy  or  facts  are 
communicated  to  him  for  the  purpose  of  obtaining  his  advice 
or  assistance  professionally,  the  communication  is  privileged; 
and  lie  has  no  right  to  disclose  it  or  to  pioduce  the  coriee- 
pondence  on  the  subject,  without  the  consent  of  his  client 

Order  appealed  from  reversed  and  the  petition  dismissed^ 
with  costs  to  be  ta;Ked ;  including  the  costs  of  the  appeal. 

James  FlaU  ei  ah  v.  Ahraham  Varick  ei  oL  C.  A.  Makh, 
for  oomplainaats ;  L.  H.  SANDFOEOf  for  defendants*  Demur- 
rer for  multifariousness.  In  this  case  the  defendant  made 
two  assignments  of  his  property  in  trust  for  the  payment  of 
his  debts ;  the  one  to  both  of  the  complainants,  of  a  portion 
of  his  property,  and  the  other  embracing  the  residua  of  his 
property,  to  one  of  the  complaioants  only*  The  object  of  the 
suit  was  to  ascertaJjQ  and  settle  the  amount  of  the  debts  ^ue 
to  the  cestuU  que  trust  respectively,  some  of  whose  debts  are 
partially  provided  for  in  each  assignment;  to  enable  the  as- 
signes  to  distribute  the  proceeds  of  the  assigned  property 
among  the  creditors  in  the  proportions  and  in  the  otder  of 
priority  specified.    Heldj  that  the  bill  is  not  multifarious. 

Order  appealed  from  affirmed  with  costs.  Defendant  to 
have  the  same  time  to  put  in  his  answer  as  he  had  at  the  time 
of  entering  the  appeal ;  with  liberty  to  apply  to  have  the  time 
extended,  if  necessary. 
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f%e  American  Insurance  Company  ofNet^T&rt  ▼.  Chtriee 
Oakley  and  others*  S.  Stkyens,  for  the  Seneca  County  B&nk ; 
E^  Ds  WiTTy  for  Roserelt,  the  purchaser  $  J.  Rhoabbsv  for 
the  compt^anant  in  the  6ait;  J.  Ei^WAkLM^  fof  Sears,  the  soli* 
Antfaorityand     ^^^'  ^^  ^^®  petitioners.    The  chancellor  observed  that  as  a 
ijhibithjoffou*   general  rule,  When  a  silit  is  commenced  or  defe&dedi  or  any 
jproceeding  is  had  therein,  by  a  solicitor  of  the  court,  it  is  not 
the  practice  to  inquire  into  his  authority  to  appear  tor  his 
supposed  client    But  that  if  the  party  for  whom  such  soli- 
citor appears  or  assumes  to  act  denies  his  authority,  and  ap- 
plies to  the  court  Ibr  relief  before  the  adterse  party  has  ac** 
quired  ktky  right  or  stifiered  any  prejudice  in  consequenoe  of 
the  acts  of  the  solicitor,  the  court  may  correct  the  proceeding, 
and  compel  the  solicitor  to  pay  the  costs  to  which  the  parties 
have  been  subjected.    That  if  the  adverse  party  has  acquired 
rights  or  been  subjected  to  costs  by  proceedings  in  the  name 
of  a  party  who  afterwards  denies  the  authority  of  the  solicilbr 
or  attorney,  the  courts  are  in  the  habit  of  perihitting  the  pro- 
ceedings to  stand,  wher6  the  solieitor,  dco.  is  responsible  \ 
and  leaving  the  {>arty  injured  by  such  unauthorized  proceed- 
ings in  his  name,  to  seek  his  redress  against  suck  solicitor} 
dec.  by  a  summary  application  to  the  court  or  otherwise. 
&SfS]Mictao7     Decided  that  a  corporation  may  be  bound  by  the  acts  of 
tiMirafMtfc      ji^  agents,  although  not  under  its  corporate  seal,  and  eren 
when  they  are  not  reduced  to  writing,  except  in  those  cases 
where,  by  dra  provisions  of  the  statute  of  friiuds  or  otherwise, 
die  contract  must  be  in  writing  to  render  it  valid  if  made  by 
a  private  person* 

Application  to  set  aside  order  made  upon  the  appeal,  so  Air 
as  relates  to  Sears,  dtsmtssed  with  costs. 

Motion  to  amend  the  decree  entered  upon  the  appeal,  by 
correcting  the  mistake  in  the -title  of  die  cause  granted.--- 
Form  of  decree  settled. 

The  Farmers^  Loan  and  Dru»t  Company  ▼.  John  Seynumr 
el  at  Geabam,  Noties  &  Wood,  for  complainants ;  J.  Yak 
Btmiif,  for  defendants.  A.^X  Van  Buren  v.  The  Farmers? 
Itoon  and  Trust  Company.  J.  Van  Bihlbk,  for  complaid^ 
ants ;  Graham^  Notbs  ds  Wood,  for  defendants.    Original 
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and  crow  suite.  The  coon  decided  thet  where  the  abetement  ■•? i«w  ^mouL 
of  a  suit  is  oansed  by  the  death  of  one  of  sereral  defendants 
and  the  suit  is  revived  by  the  complainant  in  the  original  suikt 
it  is  only  necessary,  in  a  simple  biii  of  revivor,  to  bring  the 
Irepresentativee  of  the  decedbnt  before  the  court;  without 
making  the  suryiviiig  defendants  parties  to  such  bill. 

That  where  a  bill  of  revivor,  or  in  the  nature  of  a  bill  of 
trevivor,  is  llled  by  any  one  who  was  not  a  party  to  the  ori* 
ginal  suit,  either  as  the  representative  of  a  deceased  party  or 
otherwise,  all  of  the  other  parties  to  soch  ongmal  suit  who 
have  any  interest  in  the  fhrtber  proesedings  thereiny  shoold 
be  made  parties  to  such  billi  either  as  complainants  or  da* 
ftadants. 

That  the  same  mle  which  applies  to  a  simple  bill  of  revi«> 
vor  against  the  representatives  of  one  of  several  defendattis 
applies  in  the  case  of  a  supplemental  bill  of  revivor  to  brii^ 
the  devisee  or  assignee  oi  one  of  Uie  ori^nal  defendants  be- 
fore  the  court 

That  by  the  present  practice  of  this  coorti  defendants  in  a  otom  bffl. 
sttit  for  the  foreclosare  of  a  mortgage,  whose  claims  are  up*  iof? in  SuSpi* 
on  the  equity  of  redemption  merely,  and  who  have  no  interest 
in  the  mortgaged  preoB»es  adverse  to  the  oOtasplafiDant'S  claim 
are  not  permitted  to  delay  lus  proceedings  by  a  litigation  of 
their  claims  to  the  equiQr  of  redemption  with  their  ce*defeMl* 
ants. 

That  to  authorize  die  conrt  to  interfere  in  such  a  case  te 
slay  the  proceedings  of  die  seor^gee,  either  upon  the  filhig 
of  a  cross  bill  by  one  or  more  of  ^e  defendsfnts  in  the  fore* 
closure  suit,  or  otfaerwiso^  it  must  appear  that  a  stay  of  the 
proceedings  until  they  can  litigate  their  claims  as  between 
them  and  their  co-defendants  is  absolutely  aecessaiy  to  the 
pvetsction  of  their  rights. 

Motion  to  open  or  vacate  order  to  dose  proofs,  and  to  stay 
proceedings  in  the  original  suit  denied,  with  cCsts. 

Gabriel  F.  Irving  et  aZ.,  surviving  exr%  ^e.  of  Henry  Eck* 
Jwrdf  dee^d.  v.  George  &  Be  Kay  et  oL  D.  Loan  and  F.  B. 
OcTTTiM^  for  complainants ;  G.  Wood  and  N.  Damb  Eluikh 
woo»,  for  defendants.    Decided  that  any  legal  trust  is  eutt** 
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ooMtmetioo  of  cieDt  to  sustain  a  deyise  or  conveyauco  to  the  trustee  of  an 
Vaiiditjr of  triutc.  estate  commensurate  with  such  trust,  without  reference  to  the 
illegal  trusts  which  the  testator  or  grantor  has  attempted  to 
create  in  the  same  estate. 

That  the  intention  of  a  testator,  when  ascertained  from  an 
examination  of  the  will,  in  connexion  with  the  situation  of 
his  property,  &c.  at  the  time  of  making  such  will,  must  he 
carried  into  effect,  so  far  as  that  intention  is  consistent  with 
the  rules  of  law. 

That  although  some  of  the  objects  for  which  a  trust  is  cre- 
ated, or  some  future  interests  limited  upon  the  trust  estate, 
are  illegal  or  invalid,  if  any  of  the  purposes  for  which  the 
trusts  was  created  are  legal  and  valid,  the  legal  title  vests  in 
the  trustees  during  the  continuance  of  such  valid  objects  of 
the  trust ;  except  in  those  cases  where  the  legal  and  valid  ob- 
jects of  the  trust  are  so  mixed  up  with  those  which  are  illegal 
and  void  that  it  is  impossible  to  sustain  the  one  without  giving 
e^ct  to  the  other. 

That  every  disposition  by  a  testator  of  an  estate  or  interest 
in  the  rents,  profits,  or  income  of  his  real  or  personal  pro- 
perty, and  every  trust  in  the  will,  which,  if  valid,  would  have 
the  effect  of  rendering  the  property  inalienable  for  a  longer 
period  than  is  allowed  by  law,  and  every  remainder  or  other 
future  estate  or  interest  limited  upon  the  trust,  which  would 
have  that  effect  must  be  considered  and  treated  as  absolutely 
void  and  inoperative  in  determining  the  question  of  the  valid- 
ity of  a  devise  of  the  legal  estate  to  trustees  or  the  validity  of 
any  other  provisions  of  the  will. 

Decree  declaring  the  construction  of  the  will  and  the  rights 
of  the  parties  under  it ;  and  referring  it  to  a  master  to  take 
and  state  the  accounts  of  the  executors. 

Jacob  Maiihews  v.  John  8.  Bristol  and  others.  D.  Wkight, 
for  complainant;  W,  A.  Sackbtt  6c  M.  T.  Rbtnolds,  for 
defendant  Motion  to  dissolve  injunction  granted,  with  #10 
costs. 

Uie  Village  of  Seneca  FalU  v.  Jacob  Maitheios.  W.  A. 
Sackett  6c  M.  T.  Reynolds,  for  complainants ;  D.  Cadt  6c 
D.  WniORT,  for  defendants.    In  this  case  the  chancellor  de- 
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cided  that  where  a  preliminary  injunction  is  granted  abso-  ^ttdvnu  in  rap. 
lutely  in  the  first  instance,  and  the  defendant  applies  to  have 
it  dissolved  upon  the  ground  that  the  whole  equity  of  the  bill 
is  denied  by  the  answer,  he  cannot  be  allowed  to  read  affida- 
•  vits  in  support  of  his  answer,  except  where  the  answer  itielf 
is  not  conclusive  under  the  last  clause  of  the  97th  rale. 

But  that  where  the  complainant  is  directed  to  give  notice  ^;fflgjjiij|n^o^ 
of  his  application  for  an  injunction,  or  where  the  defendant  "'*^""'''**"* 
is  required  to  show  cause  why  a  preliminary  injunction  should 
not  be  granted,  the  defendant  may  introduce  affidavits  to  show 
that  the  injunction  should  not  be  granted. 

That  he  may  use  such  affidavits  in  a  case  of  that  kind^ 
although  he  has  put  in  his  answer  denying  the  whole  equity 
of  the  bill,  or  has  neglected  to  answer  the  bill  fully  so  that 
his  answer  is  liable  to  exceptions  for  insufficiency. 

Order  appealed  from  reversed.  •  Order  to  show  caoae  dis- 
missed with  costs,  and  temporary  injunction  dissolved. 

Guy  JET.  Oaodrich  v.  Thotnas  Day.  J.  T.  Hudson,  for 
complainant  Case  referred  back  to  master  to  examine  and 
make  a  supplemental  report  as  to  the  facts  charged  in  the 
bill. 

Robert  Anderson  v.  George  Rapelye.  M.  S.  Ridmtsll  ^ 
S.  F.  Clarkson,  for  complainant ;  J.  W.  Gbrard,  for  de- 
fendant. In  this  case  the  chancellor  decided  that  the  transfer  V">'7- 
of  a  bond  and  mortgage  of  a  third  person  for  tSOOO,  the  pay- 
ment of  which  is  guarantied  by  the  seller  and  another  per^ 
son,  in  consideration  of  the  sum  of  #2600  is  usurious  and  void. 

Decree  of  the  assistant  vice  chancellor  reversed;  and  de- 
cree directed  declaring  the  assignment  of  the  bond  and  mort- 
gage and  the  bond  executed  therewith  inoperative  and  void^ 
and  that  they  be  delivered  up  and  cancelled,  and  granting  a 
perpetual  injunction  against  any  suit  thereon. 

Jonathan  Wadhams  ei  al  v.  John  Lake  et  aL  H.  R.  Ssl- 
DSM,  for  complainants ;  E.  Darwin  Smith  and  O.  Hastings, 
for  defendants.  Decree  of  the  vice  chancellor  affirmed  with 
costs. 

Abijah  B,  Curtis  v.  Horatio  JV.  Curtis  et  aL  O.  Hast- 
iNos,  for  complainant ;  9*  Stkvsns,  for  defendants.    Decree 
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appealed  from  rcversedi  and  the  bill  dismissed  as  to  defendant 
Granger!  without  prejudiee  and  witliout  costs. 

Joseph  G.  Farr  et  al  v.  Jamea  JR.  Ptfmer  et  oL  L.  H. 
Sandfokd,  for  oomplaiaants ;  S.  Stbvbns,  for  defendants. 
The  chancellor  deeided»  in  this  case,  that  a  deed  or  con?ej- 
ance  obtained  by  duress  is  not  void,  but  merely  voidable  at 
the  election  of  the  party  executing  it* 

That  where  a  deed  or  conveyance  is  not  voidable  at  the 
election  of  the  grantor  or  those  claiming  under  him  and  in 
privity  with  him,  a  creditor,  as  to  whom  it  would  have  been 
valid  if  voluntarily  given*  has  no  right  to  interfere  by  a  suit 
in  his  own  name  to  set  it  aside,  where  the  debtor  himself  does 
not  elect  to  do  so. 

Decree  of  the  vice  chanceUor  reversed,  and  the  bill  as  to 
appellants,  dismissed  with  costs. 

JamM  J?.  Thomat  v.  H^ry  A,  Fish  and  others..  R.  J. 
Hilton,  for  complniqant;  S.  Stkvjens,  for  defendants.  De* 
Qioe  of  the  vice  chancellor  reversed,  and  bill  dismissed  with 
costs. 

Aaron  C.  Burr  v.  Joseph  C.  Stanley,  k*  Bsnbdict,  for 
appellant ;  C.  C.  King,  for  respondent  Decree  of  the  vice 
cbancellor  reversed  and  modified. 

Elisha  Rucianan  v.  John  Jacob  Astor.  8*  Gloveb,  fpr 
complainant ;  J.  Miller,  for  defendant.  The  chancellor  de* 
oided  in  this  case  that  the  purchaser  of  mortgaged  premises 
which  are  redeemed  within  the  tinie  limited  by  the  act  of  1837, 
is  not  entitled  to  tlie  rents  and  profits  received  by  him  inter- 
mediate the  sale  and  the  time  of  redemption,  in  additbn  to  his 
purchase  money  and  ten  per  cent  interest  thereon ;  where  th« 
owner  of  the  equity  of  redemption  has  neglected  to  give  se* 
eurity  to  prevent  such  purchaser  from  taking  possession. 

That  a  sale  or  assignment  of  an  equity  redemption  neces- 
sarily carries  with  it  the  right  to  an  account  for  the  rents  and 
profits  of  the  mortgaged  premises,  as  an  incident  to  the  right 
of  redemption. 

Decree  appealed  from  reversed  and  demurrer  overruled. 

EUater  Parmly  v.  Joseph  E.  West^  President  tfthe  Tenth 
Ward  Bank    R.  J.  Dillon,  for  comphiaaot ;  H.  F.  Clauk, 
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for  defendaat.  Order  of  the  vice  chancellor  refusing  to  ap- 
point a  receiver,  affirmed. 

Ferris  Pell  et  aU  appellants  v.  Peter  &.  Stuyvesant  et  aU 
respondents,  Edoar  &  Kissam,  for  appellants.  Appealdia- 
missedy  without  prejudice^  dec. 

Samuel  F.  Pratt  v.  Danford  Richmond  et  al.  Danford 
Richmond  et  al  v.  Gteorge  P.  Steeenson  et  oL  Original  and 
cross  suits.  W.  H.  Grebne,  for  appellants;  H.  Shumwat, 
for  respondents.  Bo  much  of  the  decree  of  the  vice  chancel- 
lor as  is  appealed  from  reversed. 

William  McLachlan  v.  John  McLachlan  et  al,  D.  Wiugrt, 
for  complainant ;  J.  Lansing  and  J.  Stbenbbk^h,  for  defend- 
ants. Bill  dismissed  with  costs  as  to  such  of  the  defendants 
as  have  appeared  and  answered. 

Evert  A.  Bancker  v.  Miles  Hitckeoek  ei  aL  H.  S.  Dodge, 
for  the  complainant ;  J.  F.  Delaplaine,  for  defendants. — 
First,  second  and  fifth  exceptions  of  defendant  to  master's  re- 
port allowed,  and  the  third  and  fourth  overruled.  Complain- 
ant's exception  also  overruled ;  with  #10  costs  to  defendant 

Isaac  Dennist^n  v.  Catharine  G^  Visscher,  Catharine  O. 
Visscher  v.  Isaac  Denniston  et  aL  J.  McKown,  for  appel- 
lant ;  J.  Blun T>  for  respondents*  Order  of  the  vice  chancel- 
lor allowing  the  sixth  exception  to  master's  report,  reversed 
with  costs. 


Postage  of  this  Publication. 

Some  Fostmailen  haviDg  charged  this  Supplement  with  letter  postage, 
we  insert  an  extract  from  a  letter  to  the  publishers  from  the  Assistant 
Postmaster  General : — 

''Your  Work  is  that  of  ^periodkeH pamphlet;  and  as  the  Postmaster 
General  is  anxiooa  lo  extend  every  facility  in  his  power  to  the  publication 
of  such  works,  he  decides  thst  it  should  be  so  considered  and  treated. 

PH.  C.  FULLER,  U  An't  P.  JM.  Gfsn.'* 

Postage  on  this  work,  not  over  100  miles,  1|  cents  per  sheet. 
••  «•  over  100    •«      2|    ««         •• 
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Mary  Murray  v.  John  Murray  et  al^  survivarSf  ^c.  6.  F. 
Tallman,  for  oomplainant;  L.  H«  Sandford  and  Patter- 
son &  WiNTHROPi  for  defendants.  Decided  in  this  case  that  Eqoitabie  con- 
persons  beneficially  interested  in  the  proceeds  of  the  sale  of 
real  estate,  and  where  the  rights  of  others  cannot  be  af- 
fected thereby,  have  a  right  to  receive  it  in  the  form  of  zeal 
estate,  if  they  elect  to  do  so,  instead  of  haying  it  converted 
into  personalty. 

That  where  real  estate  is  directed  by  a  testator  to  be  con*  Tim«of  coover. 
verted  into  personalty,  or  personal  estate  into  realty,  for  the 
purposes  of  the  will,  and  no  time  is  fixed  for  the  conversion, 
it  relates  to  the  time  of  the  death  of  the  testator. 

That  an  unlimited  discretion  in  the  trustees  under  the  will 
as  to  the  time  of  making  the  conversion  does  not  a£foct  this 
general  principle  where  the  time  of  conversion  is  merely  for 
the  benefit  of  the  fund,  and  without  any  intention  of  the  tes- 
tator to  alter  the  rights  or  interests  of  those  who  are  benefi- 
cially interested  in  the  conversion. 

Decree  for  partition.  Costs  to  be  apportioned  among  the 
several  shares  and  the  owners  thereof. 

In  the  matter  of  the  petition  of  Margaret  Boston^  guardianf 
^c.    E.  Van  Burxn,  for  appellant     J.  Taylor,  for  respon- 
dent    This  was  an  appeal  by  the  guardian  of  the.several  in^  *2JJ2Si"^e  of 
fants  from  a  decision  of  the  vice  chancellor  refusing  to  com-  inftnt  logatoM. 
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pel  the  executor  of  their  father  to  pay  to  the  guardian  a  part 
of  the  legacies  of  the  infantSi  for  their  support  and  mainten- 
ance; which  legacies,  by  the  will  of  the  testator,  were  pay- 
able when  the  infants  became  of  age. 

The  chancellor  decided  that  as  to  legacies  payable  out  of 
the  pervonid  estatei  the  court  has  power  to  authorize  the  ex- 
ecutor to  allow  a  part  of  the  capital  of  the  legacy  for  support 
and  maintonanee  if  the  same  is  absolutely  neoeasary.  And 
that  such  allowance  may  be  made  upon  petitioni  without  bill 
filed. 

But  that  an  executor  who  is  not  before  the  court  as  a  party 
in  some  suit,  will  not  be  compelled,  upon  the -petition  of  the 
guardian,  to  pay  meoey  for  the  support  and  maintenance  of 
the  legatee. 

Order  of  the  vice  chancellor  of  the  seventh  circuit  affirm* 
ed  with  costs. 

Peter  J.  Perry  v.  Willfam  JET.  Gerard.  Geoaok  White, 
for  complainant ;  S.  S.  Vixls,  for  defendant  Application 
for  defendant  to  deliver  over  money  to  receiver  denied,  with 
910  costs;  which  complainant  is  at  liberty  to  offset  against 
his  judgment 

Lifman  Crane  v.  Daniel  Giheon  et  ah  A.  Hazbltiks,  for 
complainant ;  S.  A.  Bbown,  for  defendants.  Decree  for  spe- 
cific performance,  with  costs ;  and  injunction  made  perpetual. 

Benjamin  W.  Rogers  v.  Thomas  Vermilyea  et  dl.  M.  T. 
Bbtnolds  and  G.  M.  Spxib,  for  complainant ;  A.  Tabee,  Ibr 
defendants.    Order  appealed  from  affirmed  with  costs. 

Thomas  J.  Boyee  v.  MatiUa  Boyee.  £.  H«  Ely,  for  eom- 
EithttoaspaaL  plainant ;  S.  Mebbihew,  for  defendant  Divorce  case.  TRie 
^mij^^npro  chancellor  decided  in  this  case  that  a  defendant  who  suffers 
the  complainant's  bill  to  be  taken  as  confessed  against  him, 
has  no  right  to  appeal  from  the  decree  on  the  ground  that  the 
evidence  before  the  master  was  not  sufficient  to  prove  the 
facts  charged. 

Decree  appealed  from  affirmed  with  costs. 

Henry  £.  Hail  et  al  v.  Peter  C.  Newell  et  dl.  G.  A.  Sim- 
MONs,  for  complainants ;  H.  H.  Ross  and  O.  Stow,  for  de-. 
Csuchtnts.    The  exceptions  of  both  parties  to  ma8ter^l  reporl 
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oTerraled,  without  costs  to  either  party,  as  against  the  other ; 
and  final  decree  upon  the  equity  reversed. 

Mary  Murray  v.  John  Murray  et  aL  6.  F.  Tallman,  for 
complainant ;  Pattbeson  dc  Wintrrop  and  L.  H.  Sandfokd, 
for  defendants.  Decree  declaring  the  rights  of  the  parties 
under  the  will  of  H.  L.  Murray,  and  directing  the  executors, 
dsa  to  release  to  the  complainant  and  to  the  children  of  Mrs. 
Ogden,  the  several  portions  of  the  estate  set  off  to  them  re- 
spectively ;  and  declaring  the  validity  of  the  power  in  trust 
to  sell  the  share  of  J.  R.  Murray,  and  to  invest  the  proceeds, 
dec 

AhraJum  Varick  v*  Oerrit  Smiih  and  The  AUarney  6stt<« 
ral.  J.  A.  Spxncsr  and  C.  A.  Mann,  for  the  complainant ; 
D.  Caot  and  Thx  Attobnxt  Gbnxbal,  for  defendants.-^ 
Decree  of  the  vice  chancellor  affirmed  with  costs,  and  to  be 
without  prqudice  to  the  rights  of  the  state  and  of  Smith  as 
between  themselves. 

Simeon  B.  Jewett  et  al  v.  The  Albany  City  Bank  et  al. — 
S.  Stbvsns,  for  complainant;  J.  V.  L.  Pbutn,  for  defend- 
ants.   Order  appealed  from  reversed  with  costs. 

WiUiam  A.  F.  Pentx  et  al  v.  The  Rteeivere  of  the  JBlna 
Fire  huuranee  Company.  D.  Lord,  jun.,  for  complainants; 
J.  W.  Gerard,  for  defendants.  Order  of  the  vice  chancel- 
lor reversed,  and  decree  for  the  adjustment  of  die  claim  of 
the  petitioners  against  the  insurance  company  by  the  recei- 
vers. 

Charlee  McEvere  et  al  v.  Jonathan  Lawrence  et  a?,  JSs- 
eeiverSf  fc.  Jonathan  Lawrence  et  al  y.  Charles  McEvere 
et  aZ.  Gbo.  Wood,  for  appellants ;  D.  B.  Ogdxn>  for  re- 
spondents. Appeal  from  the  order  of  the  vice  chancellor  re* 
fusing  leave  to  file  a  bill  in  the  nature  of  a  bill  of  review, 
dismissed  with  costs.  Decree  of  the  assistant  vice  chanceUor 
affirmed  with  costs* 
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Henry  N.  Caldwell  v.  The  Mayor^  Aldermen  and  Common' 
ally  of  the  city  of  Albany,  J.  Edwards,  for  complaiDant; 
S.  Stevens,  for  defendants.  Decided  in  this  case  that  under  Terbai 
the  provisions  of  the  ISlst  rule  a  verbal  agreement  between  MtMionT^'^ 
the  solicitors  in  a  cause  brought  before  a  vice  chancellor,  and 
which  has  been  decided  by  him,  to  waive  the  execution  of  an 
appeal  bond,  and  to  consider  an  appeal  as  duly  made  and 
Doticcd  for  hearing  before  the  chancellor,  is  not  binding  up* 
on  either  party. 

And  that  where  the  party,  relying  upon  aucti  an  agreement  op«itac 
has  suffered  the  time  for  appealing  to  expire  without  having 
perfected  his  appeal,  the  court  has  no  power  to  open  the  de- 
cree for  the  purpose  of  having  it  re-eutered  as  of  a  subsequent 
day,  in  order  to  enable  such  party  to  appeal. 

That  where  the  time  for  appealing  is  fixed  by  the  statutei  Povptrofeomtto 
and  the  appeal  is  not  brought  within  th«4  time  allowed  by  law,  mppMitng. 
this  court  cannot  extend  the  time,  even  upon  an  excuse  shown; 
as  the  lapse  of  time,  in  that  case,  is  an  absolute  bar  to  the 
appeal. 

Order  of  the  vice  chancellor  refusing  to  open  decree,  af- 
firmed with  costs. 

John  M.  Catlin  and  others  v.  Benjamin  W.  Valentine.  D. 
P.  Hall  and.H.  P.  Edwards,  for  complainants ;  GEoaoB 
Wilson,  for  defendant    Appeal  from  an  order  of  the  vice  NoiMaet. 

5 


28 

chancellor  of  the  first  circuit  denying  (he  defendant's  appli- 
cation to  dissolve  an  injunction.  Decided  that,  to  constitute 
a  nuisance,  it  is  not  necessary  that  the  noxious  trade  or  husi- 
ness  should  endanger  the  health  of  the  neighhorhood.  That 
it  iS  aufiicient  if  it  produces  that  \^hlch  is  ofiensive  to  the 
senses,  and  rendera  the  enjoyment  of  life  and  property  un- 
comfortable. 

Order  appealed  from  affirmed  with  costs. 

William  Ocohock  v.  Jacoh  Bakeman,  L.  H.  Sandfokd^ 
for  complainant ;  .8.  Stevens,  for  defendant  Decree  of  the 
yice  chancellor  of  the  seventh  circuit,  affirmed  wfth  costs. 

In  the  matter  of  Joel  Ricky  an  habitual  drunkard,  *  C.  F. 
Inoalls,  for  Rich;  C.  Stevens,  for  the  committee.  Appli- 
cation for  an  issue  refused.  And  the  costs  of  the  committee 
in  opposing  the  same,  to  be  taxed  as  between  solicitor  and 
client,  to  be  paid  out  of  the. estate, 
r  Thomas  F.  Wyman  y.  Grijith  P.  Griffith  and  others.    S. 

Matthews  and  F.  M.  Haiobt,  for  appellant ;  A.  Taber,  for 
srespondents.  The  part  of  the  decree  appealed  from  reversed, 
and  decree  modified ;  but  without  costs  to  either  party  on  the 
appeal. 

Stephen  Savage  y.'Jared  P.  Toddetal.  S.  Bbaedslst* 
SSSSSI'm^  for  complainant ;  C,  P.-  Kirkland,  for  defendants.  Bill  to 
witoeif.  restrain  the  executors  of  J.  Birdseye  deceased,  from  prosecu- 

ting a  suit  at  law  against  the  complainant  and  the  defendant 
Bacon,  upon  a  joint  note  executed  by  both,  and  to  have  the 
note  delivered  up  and  cancelled,  on  the  ground  of  usury. 
An  answer  from  the  defendants  on  oath  was  waived,  and  the 
sole  object  of  coming  into  this  court  for  relief  was  to  enable 
the  complainant  to  .avail  himself  of  the  testimony  of  his  co- 
defendant  in  the  suit  at  law,  to  establish  the  usury.  The 
executors  demurred  to  the  bill,  which  demurrer  was  overruled 
by  the  vice  chancellor ;  from  which  decision  they  appealed. 

The  chancellor  held  that  as  the  note  is  joint  there  can  be 
no  defence,  in  equity  or  at  law,  which  do6s  not  relate  to  both 
defendants  equally.  And  if,  as  alleged,  Bacon  was  the  prin- 
cipal debtor  he  is  boun'd  to  indemnify  the  complainant,  and 
therefore  cannot  be  examined  as  a  witness  in  his  favor.    And 


29 

that  though  the  eompkinant  might  remove  that  ohjection  bjr 
releasing  him,  yet  such  release  should  have  heen  alleged  in 
the  bill ;  or  at  least  an  intention  to  release  him  averred.— - 
That  it  is  a  fatal  objection  to  <the  bill  that  no  decree  can  be 
made  in  the  case,  founded  upon  Bacon's  testimony,  which 
would  not  be  a  bar  to  tlic  further  continuance  of  the  suit  upon ' 
the  note,  against  the  complainant 

Order  appealed  from  reversed,  and  demurrer  allowed,  and 
bill  dismissed  with  costs  but  without  prejudice,  dec. 

Paul  Jt.  Cwrtiss  et  ah  v.  Adolph  J,  Engle  et  al  H.  F. 
ClabK)  for  complainant ;  J.  Cook,  for  defendants.  Appeal 
from  order  of  vice  chancellor  of  the  first  circuit,  denying  mo- 
tion to  open  proofs,  &c. 

Ordbr  affirmed  with  costs,  and  proceedings  remitted. 

Same  v.  The  Same,  *  Appeal  from  a  decision  of  the  vice 
chancellor  of  the  first  circuit  refusing  to  dissolve  injunction. 

Order  affirmed  with  costs. 

Jacob  Empie  v.  William  J*  Priniup  and  others.  A.  O. 
Paige,  for  complainant ;  D.  Cady,  for  defendants.  Decree 
of  vice  chancellor  dismissing  complainant's  bill|  affirmed  with 
costs. 
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The  fbflowing  cuse  (a  short  ahstract  of  which  was  pahlisbed  io  our  sop- 
fileneiit  of  ih»  6th  of  April  last,  ftntd  p.  19,)  is  one  ofGoatiderabU  impor* 
tanca*  And  as  great  anxiety  has  heen  niinifeated  by  members  of  the  bar 
to  koovr  what  were  ^e  iacts  of  the  case,  and  the  precise  questions  deci* 
ded,  wo  have  concluded  to  publish  the  chancellor's  opinion  entire  in  this 
No. ;  which  will  be  sent  not  only  to  Btibi^cribers,  but  to  those  gentlemen 
who  huve  applied  or  may  apply  ibr  copies  of  the  opinion. 


Robert  Anderson  vs.  George  Rapblte. 

This  was  an  appeal  from  a  decree  of  the  assistant  vioe 
chancellor  of  the  first  circuit.  The  object  of  the  complnio- 
ant's  bill  was  to  set  aside  the  assignment  of  a  bond  anb  mort- 
gage from  biin  to  tlie  defendant,  atid  to  have  another  bond 
given  by  him  and  his  laihQr-in-law,  to  tho  defe ndantt  gua- 
rantying tho  payment  of  such  bond  and  mortgage,  by  the 
mortgagor  delivered  up  and  cancelled,  on  tho  ground  of  usu- 
ry. The  facts  of  the  case  wej;^  substantially  as  follows : 
The  oompliiinant  held  a  bond  and  mortgage  against  John  An- 
derson, given  on  the  18th  of  December,  1836,  conditioned 
for  the  payment  of  9*^000  in  one  year,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  half  yearly.-  Be- 
ing in  want  of  money,  and  understanding  the  defendiint  was 
in  the  habit  of  purcha!>ing  bonds  and  mortgages,  the  com- 
plainant applied  to  him  to  purchase  the  bond  and  mortgage  rn 
question,  in  June,  1837.  Kapelye  agreed  to  purchase  the 
bond  and  mortgage  at  a  discount  of  j^400  in 'addition  to  the 
interest  then  due  thereon,  provided  the  complainant  would 
procure  his  father-in-lawt  A.  A.  Remsen,  to  join  in  a  bond  as 
security  to  Rapelye,  the  purchaser,  that  the  whole  amount  of 
the  bond  and  mortgage  and  the  interest,  thereon  should  be 
paid  to  him  on  the  day  when  by  the  terms  of  such  bond  and 
mortgage  rhey  were  to  b<!Come  due  and  payable.  The  as- 
signinept  and  the  bond  of  the  complainant  and  his  father-in- 
law  were  given  to  the  defendant  accordingly ;  *which  assign- 
ment stated  the  consideration  paid  by  the  defendant  to  be 
83000,  and  whmh  sum  the  complainant  covenanted  was  still 
due  and  owing  on  such  bond  and  mortgage.  But  the  real 
consideration  of  the  nss'gnment,  and  of  the  bond  of  the  com- 
plainant iind  his  father-in-law,  was  the  1^2600  which  by  the 
private  agreement  between  the  assignor  and  assignee  was  to 
be  paid  therefor.  The  assistant  vice  chancellor  considering 
this  case  as  not  distinguishable  from  Cram  v.  Hendricks,  (7 
Wsnd.  £tep.  569,)  and  MoMizan  v.  Mcadf  (31  Ucm,  d89») 
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dismissed  the  bill.    Aad  from  this  decree  the  complainant 
appealed. 

M.  &  Bidwell  4"  S.  t\  Clarkscn^  for  the  appellant 

«r.  FF.  Gerard,  for  the  respondent. 

The  Orangellor.  As  this  suit  was  oommenced  aubse* 
qnently  to  the  adoption  of  the  17th  rule,  as  amended  in  May 
1839,  whatever  is  stated  in  the  bill  as  the  act  or  deed  of  the 
defendant,  or  as  a  fact  within  his  personal  knowledge,  and 
which  is  not  denied  in  the  answer,  is  considered  as  admitted 
for  all  the  purposes  of  this  suit.;  and  the  answer  of  the  de« 
fendant  could  not  be  excepted  to  for  insufficiency  in  that  re- 
spect, so  s(S*to  compel  a  further  discovery  as  incidental  to  the 
relief  sought  by  tlie  bill.  (  Ciule  ^  Mead  v.  Boolj  8  Paige*9 
Mep.  88.)  The  evidence  of  Remsen,  therefore,  appears  to 
be  of  \htle  consequence  except  to  show  that  the  real  agree- 
ment upon  which  the  assignment  was  made,  and  his  guaran- 
ty of*  the  whole  debt  was  executed  was  not  stated  in  his 
presence.  For  all  the  facts  of  which  he  had  any  know- 
ledge, are  either  expressly  admitted  in  the  answer,  or  im- 
pli^ly  admitted  under  the  provisions  of  the  rule  to  which  I 
have  referred.  The  defendant  produced  a  copy  of  the  bond 
executed  by  the  complainant  and  Remsen ;  which  bond,  upon 
its  face,  shows  that  it  was  executed  at  the  same  time  with  the 
assignment  to  him  of  the  other  securities  for  the  93000 ;  and 
as  a  part  of  the  same  transaction.  The  efibct  of  that  bondi 
unless  it  could  be  impeached  for  usury,  was  to  render  the 
complainants  and  his  father-in-law  as  his  surety,  liable  for  the 
payment  of  the  whole  atnount  of  the  93000  bond  and  mort- 
gage, and  the  interest  thereon,  if  it  was  not  paid  by  the  mort« 
gagor  on  the  day  it  was  to  become  due  and  payable.  For  It 
recites  that  the  assignment,  which  it  will  be  recollected  stated 
the  consideration  to  be  98000,  and  not  the  real  sum  advanced 
by  the  defendant,  had  been  accepted  by  Rapelye  and  the  con- 
sideration therefor  paid  by  tiim  at  the  special  instance  and 
request  of  the  aimplaioaat  and  Remsen  the  obligors,  and 
simultaneously  with  the  execution  of  that  bond ;  and  then 
contains  a  condition  for  the  absolute  payment  of  the  93000 
and  interest  by  the  mortgagor  or  his  assigns  on  the  8th  of 
December,  1837. 

The  question  then  arises  whether  this  transaction  was  in 
fact  an  ordinary  sale  of  a  chose  in  action,  or  was  in  efiect  m 
loan  or  advance  of  money  on  these  securities,  to  enable  the 
nominal  purchaser  of  the  complainant's  bond  and  mortgage 
to  get  a  premium  of  more  than  9500,  including  back  intercity 
for  the  use  of  92600,  a  little  more  than  five  months ;  in  ad"* 
ditiojft  to  the  legal  interest  which  WW  to  accrae  upon  tb* 
93000  in  the  meantime. 
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This  certainly  is  not  the  way  in  which  sales  of  property 
are  usually  made.  For  if  a  man  sells  to  his  neighbor  a  housOf 
it  is  not  usual  to  give  to  the  purchaser  a  collateral  agreement, 
with  security,  that  if  such  purchaser  shall  not  be  able  to  sell 
the  house  at  the  end  of  jfive  months  at  twenty-five  or  fif\y  per 
cent  advance  upon  the  amount  of  the  purchase  money,  in 
addition  to  the  use  of  the  house  in  th^  mean  time,  the  vendor 
or  his  surety  will  take  back  the  property  and  pay  such  pur- 
chaser the  stipulated  advance  upon  the  purchase  money. 
Tet  such  was- precisely  the  efiect  of  the  transaction  in  this 
case,  except  that  by  inserting  a  false  consideration  in  the  as* 
signroent,  and  making  a  secret  bargain  when  no  other  per* 
sons  were  present,  the  defendant  had  put  it  out  of  the  power 
of  the  complainant,  without  the  aid  of  this  court,*  to  show  that 
the  whole  amount  specified  in  the  assignment  as  the  consider^ 
ation  thereof,  liad  not  been  in  fact  paid.  And  in  (he  case  of 
Yankey  v.  Lockhart  ^  Burum^  (4  /.  J.  Marsh,  Rep,  276,) 
the  court  of  appeals  in  Kentucky  declared  such  a  transaction 
as  this  to  be  usurious  although  the  consideration  of  the  as- 
signment was  truly  stated  therein.  In  that  case  the  owner 
of  a  noto  for  f  275  sold  and  assigned  it  for  the  sum  of  $200. 
But  the  purchaser  not  being  willing  to  part  with  his  money 
upon  the  assignment  alone,  required  the  vendor  to  give  him 
security  to  pay  the  whole  9275,  if  the  maker  of  the  note 
should  become  insolvent  ao  that  it  could  not  be  collected  of 
him  when  it  became  due.  And  the  vendor^  therefore,  pro* 
cured  a  third  person  to  join  with  him  in  an  obligation  to  pay 
the  8275  to  the  purchaser  if  the  maker  of  the  note  should  be- 
come  insolvent  By  an  early  statute  of  Kentucky  all  bond«p 
bills  and  promissory  notes  for  the  payment  of  money  or  pro«- 
perty  are  assignable,  and  may  be  sued  in  the  name  of  the  as- 
signee ;  and  the  construction  which  has  been  put  upon  assign- 
ments under  that  statute  is  that  there  is  an  implied  obligatioa 
on  the  part  of  the  assignor  to  refund  the  consideration  if  the 
assignor  cannot,  by  due  diligence  recover  the  debt,  in  conse- 

Juence  of  the  debtor's  insolvency.  (See  1  Morehead  ^BroumU 
}ig.  of  Kent,  Stat,  15d|  and  cases  there  collected,)  This  it 
will  be  perceived  is  what  has  been  considered  by  the  courts 
of  this  state  as  the  effect  of  a  general  endorsementof  a  nego- 
tiable security  which  \\  sold  at  a  discount  And  jn  re^r- 
ence  to  that  principle  the  oourt  of  appeals  in  the  case  of 
Yankey  v.  LQckhart  ^  Burton  say,  '^  If  Yankey  had  takea 
his  recourse  against  the  assignor  Lockhart  the  recovery 
would  have  been  limited  to  the  $200,  the  consideration  ac- 
tually paid,  interest  thereon  and  the  amount  of  costs  expen- 
ded. Can  Tankey,  by  a  seperate  contract,  independent  of 
the  assignment,  enlarge  Lockhart's  legal  responsibility  and 
thereby  secure  to  himself  more  than  legal  interest  on  thp 


motiey  advanced.     We  are  of  opinion  he  can  not    ^To  tole-* 
rate  it  would  tend  to  destroy  the  efficacy  of  the  atatute  against 
usury,  by  oncouragine  shiOs  and  contrivances  to  evade  its 
salutary  provisions.     If  Lockhart  &  Burton  had  uncondi* 
tionally  agreed  to  pay  Yankey  (275  on  the  10th  of  June, 
1S20,  for  the  9^00  advanced,  it  would  have  been  a  plain  case 
of  usury.     Their  agreement  to  pay  it  on  consideration  that 
Yankey  did  not,  cannot  alter  the  case  in  principle.     It  is  only 
obtaining  by  indirection  what  cannot  bo  done  directly.     The 
law  delights  in  doing  things  by  a  straight  forward  open  con- 
duct, and  sets  its  face  against  circuity  and  management- 
There  is  nothing  immoral  or  improper  in  a  contract  made 
between  assignor  and  assignee  to  secure  the  latter  against  loss 
Id  consequence  of  the  insolvency  of  the  assignor  and  obligor 
both ;  but  such  contracts  violate  the  statute  against  usury 
where  thoy  attempt  to  impose  a  burden  beyond  the  legal  liabi- 
lity resulting  from,  the  assignment''    The  decree  of  the  court 
below  granting  relief  against  the  usury  was  therefore  affirmed. 
In  the  case  now  under  consideration  it  is  impossible  for  any 
one  to  wink  eo  hard  as  not  to  see  that  the  object  of  Rapelye, 
whatever  the  parties  might  choose  to  call  the  transaction  be* 
tween  themselves,  was  to  get  more  than  seven  per  cent  for  the 
advance  of  his  money  upon  the  assignment  of  his  bond  and 
mortgage;  and  without  any  risk  even  of  the  loss  of  the  extra 
sum  of  more  than  five  hundred  dollars,  which  he  would  of 
course  receive,  if  the  mortgagor  paid  the  bond  and  mortgage 
and  interest..    Had  he  stipulated  with  the  assignor  simply  for 
die  refunding  of  the  money  advanced,  with  lawful  interest 
Hiereon,  in  case  the  same  could  not  be  collected  of  the  mort** 
gagor  or  by  a  foreclosure  and  sale  of  the  mortgaged  premises, 
it  might  have  come  within  the  principle  of  the  decision  of  tho 
court  for  the  correction  of  errors  in  tho  case  of  Cram  v. 
Hendricks  ;  though  not  within  the  decision  itself  as  that  was 
a  case  of  the   assignment  of  commercial  paper.      In  the 
recent  case  of  Mazuzan  v.  Mead^  (21  Wend,  Sep.  285,)  the 
decision  of  the  supreme  oourt,  which  followed  that  of  the  court 
of  dernier  resort,  was  also  upon  a  negotiable  note,  and  was  in 
fact  an  endorsement  thereof.    And  as  it  appeared  in  the  gua- 
ranty itself  that  it  had  been  assigned  for  but  $200,  the  court 
very  properly  said  that  it  could  not  be  distin^ished  in  princi* 
ble  from  the  case  of  Cram  v.  Hendrieioff  as  it  appeared  upon 
the  face  of  the  instrument  that  the  consideration  of  the  en* 
doTsement  alone  was  legally  due  and  payable  upon  the  gua« 
ramty.    But  in  the  case  under  consideration,  the  $3000  se- 
cured by  the  bond  and  mortgage  assigned,  with  the  interest 
thereon,  would  be  the  amount  prima  facie  recoverable  against 
the  complainant  and  his  surety  upon  their  guaranty,  if  the 
mortgagor  should  not  pay  bis  bona  and  mortgage  when  they 
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became  due  and  payable.  And  eren  if  tlie  atsigament  itself 
was  referred  (o  tor  the  purpose  of  limitiog  such  recovery  to 
the  real  sum  advaaced  upoa  such  assignment*  the  insertion 
of  the  false  consideration  of  $3000  therein,  would  still  enable 
the  assignee  to  recover  the  whole  amount  thereof  with  into-* 
rest ;  unless  the  complainant  and  his  surety  should  be  able  in 
that  suit  to  defeat  the  recovery  altogether  by  showing  the  usu- 
rious nature  of  the  transaction. 

It  is  no  answer  in  a  case  of  this  kind,  to  say  that  a  court 
of  equity  will  not  permit  the  party  who  has  taken  such  a  bond 
to  recover  thereon  any  thing  more  than  the  amount  actually 
advanced  and  the  legal  interest  thereon ;  when  the  real  na« 
ture  of  the  transaction  is  established  by  evidence  dehors  the 
contract.  For  that  is  an  answer  which  applied  to  all  cases  of 
usurious  contracts,  even  before  the  statutes  which  allowed 
the  party  from  whom  such  a  contract  had  been  obtained,  to 
come  into  court  for  discovery  or  relief,  without  paying  or  of* 
fering  to  pay  the  amount  equitably  due.  'And  the  usurer  will 
always  run  the  risk  of  the  loss  of  his  extra  premium  by  a  bill 
for  the  discovery  of  the  real  nature  of  the  transaction,  if  he 
is  permitted  to  make  his  contract  in  such  form  as  to  secure 
the  amount  of  money  advanced  and  the  legal  interest  thereon 
at  all  events;  with  the  chance  of  recovering  the  usurious 
premium  also,  unless  the  needy  borrower  or  the  more  unfor- 
tunate surety,  who  has  become  responsible  for  such  premium 
shall  think  proper  to  subject  himself  to  the  expense  of  a  suit 
here  to  get  rid  of  the  usurious  premium  merely. 

The  agreement  for  the  assignment  of  the  bond  and  mort* 
gage  referred  to  in  the  pleadings  in  this  case  and  for  the 
giving  of  the  bond  guarantyin|^  the  payment  thereof  being 
usurious,  the  decree  of  the  assistant  vice  chancellor  dismiss* 
ing  the  eomplainant's  bill  must  be  reversed.  And  in  confer- 
inity  with  the  directions  contained  in  the  fifth  section  of  the 
act  of  1837,  to  prevent  usury,  {Laws  qf  1837,  p.  487,)  a  de* 
cree  must  be  entered  declaring  that  assignment  and  the  bond 
executed  simultaneously  therewith,  inoperative  and  void,  and 
that  the  same  be  delivered  up  to  the  complainant  and  cancel- 
led; and  granting  a  perpetual  injunction  against  any  suit 
commenced  or  hereafter,  to  be  commenced  on  such  assign- 
ment  or  bond. 
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Jilden  March  y.  Peter  Da»iemL  M.  T.  Rsymoum,  for 
complaiDRDt ;  S.  H.  Hammond,  for  defendant.  Demarrer  i***"***^* 
to  bill  of  diseoveryt  in  aid  of  a  defence  at  lair,  to  a  nut  broDght 
by  tbe  defendant  ag^nst  the  complainant  for  slander.  Deci- 
ded that  the  bill  for  diacovery  in  goch  a  case  should,  afWr  set* 
ting  forth  the  matters  of  defence  set  up  in  the  action  at  iair« 
allege  that  they  are  true  in  point  of  fact 

That  the  head  note  to  the  case  of  Le^eU  v.  PaHle^f  (2 
Paige^s  Sep,  599,}  so  far  as  relates  to  a  disco?ery ,  is  not  wai^ 
zanted  by  the  opinion  of  the  court 

'  That  it  is  not  neoessary,  in  a  mere  bill  of  diseotery,  for 
the  complainant  to  a^r  that  he  cannot  otherwise  establish  his 
defence  at  law ;  but  that  it  is  sufficient  if  he  shows  that  the 
discovery  sought  is  mtUerial  to  his  defence  at  law. 

But  that  where  the  eoroplainant  seeks  to  give  jurisdiotion 

to  this  court  to  grant  relief,  upon  the  ground  that  a  discovery 

iB  necessary,  and  that  the  court  having  gained  jurisdiction  of 

the  cause  for  that  purpose,  will  retain  it  for  tbe  purpose  of 

doing  oomplete  justice  between  the  parties,  he  must  net  only 

show  that  the  discovery  is  material  to  his  defence  in  the  suit 

at  law,  but  must  also  allege  affirmatively  that  he  cannot  esta« 

blish  suoh  defence  at  law  without  the  aid  of  the  disoovefjr 

sought    And  in  such  a  case  if  thd  bill  doee  not  show  that  the 

discovery  is  neoessary  as  well  as  material  and  convenient,  the 

defendant  may  demur  to  the  relief  sought  by  the  bill.    But 
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that  the  defendant  muat  answer  and  make  the  dbcotery  aought, 
although  he  demurs  to  the  relief. 

That  where  the  complainant  in  a  hill  of  discorery  asks  for 
an  injunction  to  stay  the  defendant's  proceedings  at  law  until 
he  has  answered  the  hill,  the  bill  must  aver  the  necessity  of 
a  discovery  in  aid  of  the  defence  at  law. 

That  as  a  general  rule  the  defendant  in  any  civil  action 
may  file  a  bill  of  discovery  to  aid  him  in  the  defence  of  such 
aetion,  where  the  discovery  sought  is  shown  to  be  material 
But  that  a  party  cannot  be  required  to  mako  a  disclosure,  up« 
on  a  bill  of  discovery  the  efiect  of  which  might  be  to  subject 
him  to  indictment  and  punishment  for  an  offenco  against  the 
laws  of  the  state* 

But  as  a  person  not  licensed  to  practice  as  a  physician  or 
surgeon  according  to  the  laws  of  this  state  cannot  recover  any 
compensation  for  his  services,  under  the  provisions  of  the  re* 
vised  statutes,  he  cannot  maintain  an  action  of  slander  for 
charging  him  with  malpractice  as  a  physician  $  unless  he  is 
charged  with  having  committed  some  offence  involving  moral 
turpitude  or  subjecting  him  to  an  infamous  punishment. 

Demurrer  allowed ;  and  bill  dismissed  with  costs,  to  be  tax* 
ed ;  including  costs  of  motion  to  dissolve  injunction. 

_—— ^_  V,  .     W.  W.  FaoTRiNOHAM,  for 

«oHi  for  dhrorce.  oomplainauL  Bill  for  divorce.  The  chancellor  decided  that 
MrytoiMprofttd  uttdcr  the  usual  order  of  reference  to  a  master,  in  a  suit  for 
divorce  on  the  ground  of  adultery,  to  take  proof  of  all  tlio 
material  facts  charged  in  the  bill  and  to  report  such  proof  to 
the  court  with  his  opinion  thereon,  the  master  should  require 
proof  of  the  facts  which  are  necessary  to  ^ve  this  court  ju- 
risdiction of  the  case.  That  ho  should  also  examine  the  wit- 
nesses as  to  whether  there  has  been  any  condonation  of  the 
oflbnoe  by  the  complainant,  by  cohabitation  with  the  guilty 
party,  after  being  informed  of  the  adultery. 

That  where  the  defendant  admits  the  adultery  by  the  an** 
wer  or  by  permittmg  the  bill  to  be  taken  as  confessed,  the 
court  requires  proof  of  the  facts  necessary  to  give  jurisdiction^ 
as  well  as  proof  of  the  adultery,  to  prevent  collusion  between 
the  parties. 


That  the  facts  neoeanry  to  gire  the  court  jurisdiction  of 
auch  a  case  are,  that  the  marriage  took  place  in  this  state,  or 
that  one  or  both  of  the  parties  resided  here  where  the  adulte- 
ry was  committed,  or  at  the  time  of  the  commencement  of  the 
aait 

The  master  in  this  case  having  merely  reported  as  to  the 
adaltery,  without  stating  whether  the  other  averments  in  the 
bill  were  true,  the  report  was  referred  back  to  him  to  take 
further  proof. 

Samuel  Dix  and  others  v.  Walier  Brigge.  S.  H.  Ham- 
siOND,  for  complainants;  J.  Rhoadbs,  for  defendant  Motion 
for  appointment  of  a  receiver  upon  a  creditor's  bilL  ^^^iSiiiMBf^^ 
chancellor  decided  in  this  case  that  two  persons  having  sepe*pi«>Baoiiii 
rate  judgments  exceeding  $100,  and  whose  remedies  at  law 
have  been  exhausted,  so  as  to  entitle  each  to  come  into  this 
court  for  relief  against  the  property  of  the  defendant,  which 
could  not  be  reached  by  their  executions,  may  join  in  a  credi* 
tor's  suit ;  instead  of  filing  seperate  bills. 

That  a  similar  joinder  of  complainants  may  take  place 
where  the  amount  due  upon  each  judgment  Is  less  than  $100 ; 
provided  the  whole  amount  in  controversy  in  the  creditor's 
suit  in  this  court  exceeds  that  sum. 

But  that  a  creditor's  bill  cannot  be  filed  upon  the  return  of 
an  execution  unsatisfied,  which  was  issued  against  the  per- 
sonal property  only  of  the  defendant. 

Motion  denied,  with  costs. 

Samuel  Burch  v.  Peter  fif.  Kent.  S.  Barculo,  for  com^^ 
plainam;  L.  Maison,  for  defendant  Decree  appealed  from 
affirmed,  with  costs. 

Nathan  K  Crippen,  jtm.  v.  Nathan  £.  CHppen  et  oL  B. 
F.  AoAN  and  J.  Van  Bvrbn,  for  complainaAt ;  i*  W.  Thomi^ 
SON,  for  defendants.  Motion  for  leave  to  amend  bill  granted. 
Such  amendment  to  be  made  within  forty  days,  by  filing  a 
new  engrossed  bill  duly  sworn  to  and  incorporating  the  seve* 
ral  amendments  therein,  and  serving  a  copy  thereof  on  the 
defendant's  solicitor.  Complainant  also  to  pay,  within  twenty 
days  after  service  of  taxed  bill,  the  taxable  costs  of  defendaal 
ti^n  the  demurrer  and  of  opposing  this  motion,  including  $1$ 
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therein  for  a  previous  attendance.  Motion  to  renew  injunc- 
tion granted  in  part. 

The  American  Life  Ineurance  and  JVust  Company  v.  Gran* 
viUe  Kiniball  and  others.  J.  V.  L.  Prutn,  for  complainants ; 
J.  Rhoadeb,  for  defendant  Spencer.  Decree  referring  it  to 
a  master  to  compute  amount  due  upon  complainant's  bond  and 
mortgage,  and  declaring  the  rights  of  the  several  parties  in 
the  mortgaged  premises. 

John  (r.  Coster  v.  Jam^s  B.  Clark  et  oL  W.  SilliuaNv 
OiMiitiw  d«ereet  for  appellant ;  J.  P.  Hall,  for  respondents.     Decided  that 

eniArMlbj  eon*      ,,  ,,  ,,  .-. 

Mm.  where  a  decree  has  been  made  by  consent  of  the  parties, 

which  is  erroneous,  it  cannot  be  corrected  by  a  rehearing  or 
an  appeal.  That  if  such  a  decree  was  obtained  by  fraud  or 
corin,  the  remedy  of  the  party  aggrieved  thereby  is  by  an 
original  btlL 

Order  of  the  vice  chancellor  dismissing  appellant's  petition 
affirmed,  with  costs. 

David  C  Judson  et  ah  v.  The  Rossie  Galena  Company  et  ah 
R.  W.  Pkckbam,  for  Bancker,  the  petitioner.  J.  Rhoades, 
D.  BuRWELL,  J.  V.  L.  Pkuyn,  J.  G.  HoPKri>rs,^and  G.  Bow- 
man, for  the  complainants  and  the  other  parties  to  the  petitiom 
Petition  dismissed  with  costs  to  such  of  the  creditors  as  ap- 
peared, to  oppose  the  application ;  which  costs  are  fixed  at 
■oven  dollars  for  the  plaintifls  in  each  suit  at  law  whose  eoun* 
sel  appeared  in  opposition  to  the  prayer  of  the  petition. 

James  Reid^  esfr^  ^e.  v.  Jonathan  Mynderse  et  al.^  e^rs^ 
4^.  J.  C,  Yates,  for  complainant ;  H.  G.  Whcaton,  for 
defendants. '  Decne  of  the  vice  chancellor  of  the  third  cir- 
cuit affirmed,  with  costs. 

•  William  H.  Brotsn  et  at  v.  The  Mayor  f  c.  of  New-Tark 

et  ah    J.  Rhoades  and  N.  B.  Blumt,  for  complainant ;  C  A. 

CownasT,  for  defendants.     Order  for  re-argument  of  motion. 

Jb  the  matter  of  the  petition  of  Dolly  Crittendenj  adm%  ^c 

BsMviioMfo     A.  GfBBs,  for  appellant :  C.  Stevens,  for  respondents.    De- 

•~-"-^-  report  . 

eided  that  an  exception  to  a  master's  report  as  to  the  manner 
of  computing  interest,  instead  of  merely  stating  that  the  mas-' 
far  has  not  adopted  the  usual  or  legal  mode^  should  indicate  in 
what  manner  the  interest  should  be  computed ;  so  that  if  th# 
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exocptjon  la  allowed  the  moster  will  know  in  wliat  manner  to 
correct  his  report. 

Decree  of  the  vice  chanoellor  modified  by  allowing  Ist  ex- 
ception in  part  only*  the  4tb  and  5th,  and  disallowing  the  2d, 
3d,  6th  and  7th.  Neither  party  to  have  costs  as  against  the 
other  on  the  appeal 

Arthur  W.  Parsons  ei  a/.,  adm^rs  f  c  v.  Jokn  Hughes  «l  oL 
Cbas.  Edwaeds,  for  complainants ;  E.  H.  BLATGHFoan  and 
G.  Wood,  for  defendants.  Plea  allowed,  and  bill  dismissed, 
with  costs ;  unless  the  complainants  think  proper  to  take  issue 
upon  it,  as  provided  by  the  47th  rule.  The  dismissal  to  be 
wiihout  prejudice  to  the  defence  which  the  complainants  may 
think  proper  to  make  to  any  suit  by  the  defendant  John  Hughes 
to  open  the  settlement  and  adjustment  of  the  partnership  con- 
cerns. 

Elisha  Morrillf  public  adminisiralor^  ^e.  v.  Waldron  B. 
Post  ei  aL  A.  Nash,  for  complainant ;  J.  P.  Hall,  for  de« 
fendants.    Decree  appealed  from  affirmed,  with  costs. 

Simeon  B.  Jeweit  ei  ah  v.  The  Albany  City  Bank  et  aU 
J.  V.  L.  Pftvnc,  for  appellants ;  C.  Stsvbns,  for  respondenta* 
In  this  case  the  court  decided  that  a  vice  chancellor  is  not  au-  Onton,  «tMi]i«r 
thorised  to  treat  a  regular  order  of  the  chancellor  made  upon 
appeal,  as  a  nullity ;  on  the  ground  tliat  the  chancellor  was 
interested  in  the  cause,  as  a  stockholder  of  a  corporatiea 
which  was  a  party  to  the  suit. 

That  such  an  order  is  not  void,  but  voidable  only  by  an  ap- 
peal to  the  court  of  errors. 

Order  suppressing  depositions  reversed ;  but  the  order  to 
close  the  proofs  vacated  or  opened  for  the  purpose  giving  the 
complainants  an  opportunity  to  cross  examine  the  witnesses. 
Neither  party  to  have  costs  as  against  the  other. 


NOTICE. 

Subscriben  «r«  la  iDfiirmed  Ihat  froa  this  tinM  until  aboot  th«  int  of 
July  tli«  Chauwllor  will  be  nbtmt  froin  bome,  Migaf  ed  in  holding  hit  May 
farm,  and  in  attending  the  court  of  Errora  at  New- York*  No  more  deoi- 
aiona  will  be  made  for  ns  to  report,  therefoie,  until  gome  time  in  July. 

May  I7th,  1843. 


07  To  GeniUmm  rf  ikt  Bar, — The  aabscriber  will  give  his  prompt  al* 
tention  to  luch  counsel  business  before  the  Chancellor  as  may  be  sent  to 
him,  between  the  May  and  August  terms  of  the  court  of  Chancery. 

O.  L.  BARBOUR. 

May  17th»  1842. 
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Edwin  C,  Hamilton  et  al  r.  Betsey  Maim  and  H.  L, 
Frankluu     G.  F.  Comstock,  for  complainant ;  A.  C.  Brad 
L»T|  for  cjefendant  Franklin. 

Thx  Chancellor.  This  is  an  application  for  the  ap-  AppotataMBtpf 
pointment  of  a  isceiver  of  the  property  of  the  deiendant  ton  niit. 
Mann,  a  jodgment  debtor  against  whom  an  execution  has  been 
retnmed  unsatisfied,  and  also  of  the  property  of  the  defend- 
ant Franklin,  upon  the  ground  that  it  has  been  fraudulently 
transferred  to  him.  The  application  is  not  opposed  as  to  the 
property  of  the  judgment  debtor,  if  she  has  any,  and  a  refer- 
ence is  directed  accordingly  to  a  master  in  the  county  where 
she  resides*  The  answer,  however,  appears  to  contain  a  full 
denial  of  the  alledged  fraud  in  the  sale  to  Franklin ;  and  tbaty 
in  this  stage  of  the  cause,  is  sufficient  to  prevent  the  applica- 
tion  being  granted  as  to  him.  So  much  of  the  motion,  there- 
fore, as  seeks  the  appointment  of  a  receiver  of  the  property 
assigned  or  sold  to  the  defendant  Franklin,  is  denied,  with 
910  costs. 

Hannibal  Oreene  and  George  H  Cramer  v.  Russel  C. 
Whaler,  O.  L.  Barbour,  for  the  motion ;  B.  F.  Aoan,  for 
the  complainants^ 

This  was  an  application  for  an  order  upon  the  complain- 
ants to  pay  the  defendant's  solicitor  the  costs  of  attending  to 
oppose  the  taxation  of  a  bill  of  oosts  poiyuaot  to  notice ;  which 
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bill  of  costs  was  not  presented  for  taxation  at  the  time  speci- 
fied in  the  notice. 
Cortt«f  atteiHi-       Trk  Chancbllob.     I  am  not  aware  of  any  practice  of  this 

alt  oppoM  tiX' 
•-  court  allowing  costs,  as  a  matter  of  course,  in  a  case  like  the 

pf^aeati  as  between  party  and  party.  There  is  no  deobt, 
howefCTf  of  the  power  of  the  court  to  give  costs  to  &  party 
who  attends  to  oppose  a  taxation,  pnrtaant  to  notice,  and 
where  the  adverse  party,  without  any  reasonable  excuse,  ne- 
glects to  proceed  with  the  taxation  in  conformity  with  such 
notice.  In  this  case^  I  infer  from  the  affidavits,  that  the  de* 
fondant's  solicitor  had  actually  been  subjected  to  the  expense 
of  prepay ki£  aa  affidavit  to  oppose  fh4  fa^katien,  ittd  of  send- 
ing it  to  his  agent,  before  he  was  aware  of  the  fact  that  the 
bill  had  been  made  out  and  noticed  for  taxation  through  a 
tbistake  of  the  copartner  of  the  complainants  solicitor.  But 
t&e  origin  of  such  mistake,  and  the  reason  why  the  billy  aa 
then  made  out,  was  never  presented'  for  taxation,  is  now  en* 
flAikctbrily  explained  by  the  affidavits  on  Ae  part  of  the  cem« 
plainants.  Under  such  circumstances,  H  woald  be  adopitlng 
a  new  prtetice  to  charge  the  complainants  with  Ifte  cestM  e( 
(he  attendance  of  the  adveraie  party,  prepared  io  resiet  Am 
tktxatron. 

The  appfication  must,  therdbtis,  be  deniedv  bite  widMa 
cMft  to  the^  eompSatnanftv 

Aenff  K  &k6r  and  dthem  n  Jdm*^  JWilbr.  W*  tt. 
(^tt^Kt^  fbr  the  appeUacit ;  8.  6«  BavbKi  for  the  M«poBd» 

VIRS. 

JgWMitoa  9t  «f ^jjf  ^gjj  ^^  nfp^fkl  from  a  cleeision  of  the  vfce  cftanciellot 
of  the  eighth  ctrcui^  denying  the  dlefeadant^s  a^plieation  M 

jcteteof<om.  dtssolve  an  injunction,  and  granting  the  motiottof  tiM  em»- 
plafnantS'  fbr  flie  usual  reference  to  appoini  a  receiv^^  vpMi 
a  creditor's  bill  against  the  judgment  debtor  alonob  On^of 
tfte  compkinaRfir  was  a  judgment  creditor  of  the  deflmdant 
tipon  a  judgment  recovered  in  the  supreme  court,  Ott  whidh 
there  remained  duo  $71,32  exclusive  of  intenMt.  Afid  the 
Other  coitiplainantis  had  also  reeovered  judgmettla  in  the  com* 
itiM  pk»s  of  B#ie  county,  and  in  liw  reborder'b  conn  of  the 
dty  or  RilMo^  M  eath  of  which  Judgmetttt  dMM  vme  4m 
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ioott  ibftB  #100.  Tb0  bill  wm  tviMl  by  dw  aompbiniMit 
Sizer,  who  xesidecl  in  Buffalo,  m  tbo  vmud  tBanMfr  It  «^ 
Aiw  vttriied  fcgr  di9  oaths  of  the  aHoniieii  of  the  other  «oin- 
phttftaalfl*  in  the  euili  at  law,  who  aoyenJIy  ewore  iie^itireljr 
to  the  x^eoorery  of  Ifae  jnffgimento  and  the  other  pveoeediB^ 
in  fiuror  cl  llieir  reepective  clieatsy  in  Ihe  9mt»  U  law,  and  es 
40^  enirmntai  dee  4beteoD,  atating  that  Ihoir -dieote  geejew* 
timely  resided  in  the  city  of  Mew^Yorkt  end  ire«e  4Uii  as  ^veU 
acqaainted  vifli  any  iif  Ibe  fiieii  slated  ia  Ae  .hiU»  as  4it  de- 
ponents. 

Xhb  CxavcuAoa.  JVone  of  >tibe  ohfeoftioos  Id  Ihe  4emBioB 
of  the  rice  chanGeiior«se  weti  taken.  £veo  if  the  *tr«iii  of 
in  ea^rsemeiity  on  the  l>aek  ef  Ihe  iDJunotioiit  maa  stmtsrial, 
which  it  is  not,  it  would  not  afford  any  ground  ibr  disaatfiog 
the  injunntioo ;  iEJdheugh  k  might  ehow  that  the  same  ought  to 
be  OBt  aside  an  vaegukulj  Bstwd.  As  to  the  iverificatien  ^f 
te  hill  Jay  the  Mtovnissy  this  caffirtiwi  fveqaently  deoideAihat 
in  ihe  case  ttf  orediters^  bills»  where  the  oompIaiiiafxtB  leskle 
kt  a  distanoe  fmsa  their  debtors,  and  have  entrusted  Ae  eel* 
kction  of  their  debts  to  attornies  or  agents,  residing  afiSflrsttdi 
«fehtaf%  sirhAoh  attotnies  or  ikgenis  have  oottdaded  ^  pnoseed- 
iUgs  tat  law,  the  veriAoAtiDn  of  the  biU  hy  the  attorvey  <dr 
agent  of  the  complainant,  is  sufficient  And  the  tottaeiofsi 
cieditor'a  hiUi  whsnre  {M  ibjuneiion  is  m^vi^hi  ibr  AgainA  the 
judgsieiit  debkNT^tttf  is  sin /exoepiioa  le  the  .geMnd  rule, 
that4dl  thestateoal.ihcts  mas^te  sivietrailopedkixely«  iAiCir- 
lier  to  '(rfrtea  a  pteSnuinflry  iajusKthxn  lespastlk.    (Mammitfly 

lim  well  settledlh^ ^o «r  aseUe  AseditOBBy  hamngijadg- 
meato  kgctest  the  sftme  f)dssoa,  ami  who  have«ihaAistediheir 
ressedifis  at  lasr^  by  Ithe  setarn  ofeaeeiitiDns  a^sftflstrhts  HA  »r 
penensil  lestast  tniSitiBfied,  (may  jom  in  a  InU  m  ^his  ^oewi  |o 
reach  his  equitable  interests,  choses  in  action  and  other (prcjfier- 
isf.  iAdjdiestaliitecyfseeasioetWhidifoeihBiMsth^QQm^ 
nent  of  a  suit  in  this  court,  where  the  amount  ia^ontssnifiM^ 
iotstfiSh  emit,  .doos  i^t  ^ttttei  W^  doss  90t  «iM|d  l».wpb  « 
^ttMei  pretidftd  the  agsM^Mto  amoiiMt  sifisUilbe  j«i4KWi»¥» 
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for  the  satisfaction  of  which  the  bill  is  filed,  exceeds  the 
amount  specified  in  the  statute. 

There  is  no  valid  objection  to  the  form  of  the  order  appeal- 
ed from ;  and  the  objection  that  the  affidavits,  on  the  part  of 
the  defendant,  showed  that  a  receiver  of  his  property  was 
unnecessary,  was  frivolous.  The  order  appealed  from  is, 
therefore,  affirmed,  with  costs ;  and  the  proceedings  are  to 
be  remitted  to  the  vice  chancellor. 

The  SiaU  of  Illinois  y.  John  Delafield.  S.  Dutchxr,  for 
complainants ;  J.  Hows,  for  defendant. 

Motion  for  leave  to  prosecute  bond  given  for  costs  on  an 
appeal  to  court  of  errors,  denied  with  costs. 

Jn  the  matter  of  William  GansCf  a  lunatic.  £.  A.  But- 
TOLPB,  Solicitor. 

Application  for  extra  allowances  to  solicitor,  beyond  the 
#50  allowed  by  the  rule,  granted  to  the  amount  of  #22,13. 

Hiram  Gardner j  admiW^  ^c,  v.  Hamilton  White  and  othere. 
A.  C.  Bradlbt,  for  complainant ;  L.  F.  Bowkn,  and  O.  L. 
Barbour,  for  defendant  White.  Decree  of  the  vice  chancel- 
lor affirmed  with  costs. 

The  People  ex  relat.  Frederick  F.  Baektu  v.  Lyman  A 
Spalding*  A.  Gardner,  for  the  relator ;  R.  Haioht,  for  the 
defendant 

Motion  to  dismiss  appeal  denied,  with  #8  costs. 

William  H.  Lerton  et  al  v.  Samuel  Seaman  et  oL  A. 
Thompson,  for  complainants ;  H.  F.  Clark,  for  defendants. 
OottswhMitobe  '^^^  chancellor  decided,  in  this  case,  that  in  order  to  bring 
JJJJJJJ'r  ^  a  party  into  contempt  for  disobeying  an  order  of  the  court, 
for  the  payment  of  interlocutory  costs,  ^c,  it  is  necessary, 
under  the  provisions  of  the  revised  statutes,  (2  R.  S,  585,  ^ 
4,)  that  a  demand  of  such  costs  should  be  made  of  the  party 
Mmeelft  and  that  it  is  not  sufficient  to  demand  them  of  hia 
solicitor. 

Motion  for  precept  to  compel  payment  of  costs  denied ;  but 
without  costSt 

Silas  Broum  et  al  v.  John  Southworth  et  al.  H.  E.  Da« 
vrxs,  for  complainants ;  J.  Rroadks,  for  defendant  South- 
worth, 
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Order  directing  defendant  Southworth  to  bring  into  court 
the  sum  of  tdOSO,  with  interest^  within  thirty  days ;  unleas 
he  ahally  within  fifleen  days,  give  security  in  the  sum  of 
#20,000  to  abide  the  final  decree.  Costs  of  this  application 
to  abido  the  event 

Nathan  R.  Crippeuj  jun*  v.  Nathan  JR.  Crippenj  et  al. 
B.  F.  AoANj  for  complainant ;  Isaac  W.  Thompson  and  O. 
L.  Ba&boub,  for  defendants. 

Costs  retaxedy  and  complainant  ordered  to  pay  #59,&4f  the 
sum  finally  allowed,  within  twenty  days,  or  defendant  to  be 
at  liberty  to  apply  for  a  precept  to  commit  him  for  the  non- 
payment, without  further  notice.  No  costs  to  either  party  on 
this  application. 

^aron  Clark  v.  Daxid  Qii^  et  aL  A.  Dana,  for  com- 
plainant ;  H.  S.  Walbridos,  for  defendant 

Decree  of  the  vice  chancellor  modified  and  affirmed. 

Hannah  Hard  v.  Stephen  Haynes  and  wife.  J.  RHOADas, 
for  complainant ;  J.  M.  Van  Cott,  for  defendants. 

Decided  that  where  a  demurrer  has  been  overruled  on  ^'^SSSSSr 
argument,  and  the  defendant  ordered  to  put  in  his  answer  in  ^^JHHH^^^^ 
twenty  days,  and  pay  the  costs,  or  that  the  bill  be  taken  aa 
confessed,  an  ezparte  order  extending  the  time  to  answer  is 
irregular. 


C7  To  Omi$mm  qfUi$^or,^Th%  tiilMeribtc  will  gir •  hit  prompt  at- 

ttptSon  t<^  tuch  oooomI  baiioara  iMfore  the  Chtfic§nor  at  miy  tie  MBt  to 

liilto,  UCWMD  tta  M«x  mild  Aii|Qit  IghM  of  tlM»  «o«l  W  (%tB^ 

0.  jL.  BAABOSE* 
JfffaTili,A8«. 
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John  C.  Johnson  et  al  v.  Josiah  Everett  et  ah    G.  F.  Com- 
8TOCK,  for  complainants ;  C.  B.  Ssdowick,  for  defendants. 

Motion  to  dismiss  appeal.     The  question  was  whether  the  p«cr««  wh^t&er 

^      ,  ,  iDlerlocatorj  or 

decree  appealed  from  was  final  or  only  an  interlocutory  de-floai. 
cree  from  which  an  appeal  should  have  been  made  within  the 
fifteen  days  allowed  by  statute  for  appealing  from  interlocu- 
tory orders  and  decrees*  The  complainants  were  judgment 
creditors  of  Seth  W.  Burke,  and  having  exhausted  their 
remedy  at  law  hy  the  return  of  executions  upon  their  judg- 
ments unsatisfied,  they  filed  their  bill  in  this  cause  to  reach 
the  equitable  interests  and  choses  in  action  of  the  judgment 
debtor,  and  to  set  aside  a  certain  conveyance.lo  the  appellants 
Everett  &  Kingaley,  as  fraudulent  and  void  against  the 
complainants.  The  cause  was  heard  upon  pleadings  and 
proofs  as  to  the  defendants  Burke,  Everett  ds  Kingsley.  The 
Vice  Chancellor  declared  and  decreed  that  the  conveyanoe 
to  Everett  &  Kingsley  was  fraudulent  and  void  as  against  the 
complainants,  and  that  the  judgments  of  the  complainants 
wore  valid  and  subsisting  liens  upon  the  lands  mentioned  in 
such  coi^veyance,  except  as  against  bona  fide  purchasers  of 
portions  thereof  from  the  appellants ;  and  that  the  complain- 
ants were  entitled,  out  of  such  lands,  and  the  proceeds,  rents 
and  profits  thereof,  to  be  paid  the  amount  due  upon  their 
judgments  and  the  coste  of  the  suit  in  this  court    A  reference 
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was  tberefore  directed  to  a  master  to  report  the  amount  due 
to  the  complainants  upon  their  judgments  $  and  to  ascertain 
and  report  what  parts  or  portions  of  the  said  lands  had  been 
soldi  conveyed,  charged,  leased  or  otherwise  disposed  of 
subsequent  to  the  conveyance  set  aside  as  fraudulent,  and  tp 
whom ;  and  what  sums  of  money  had  been  received  by  the 
appellants  or  either  of  them  on  account  of  such  lands,  and 
what  securities  had  been  taken  therefor,  the  amount  due  on 
any  sach  securities,  and  from  whom,  dec.  and  to  take  and 
state  an  account  of  the  rents  and  profits  which  the  appellants 
had  received  or  might  have  received  on  account  of  such  lands. 
The  decree  also  lerived  the  injunction  which  had  been  dis- 
solved upon  the  coming  in  of  the  answers,  and  directed  the 
appointment  of  a  receiver  of  the  property  of  Burke,  and  of 
lbs  rents  and  profits  of  the  lands'  noentioned  in  the  oonvey- 
anee  so.  dsdared  Toid^  and  of  all  contracts^  bottds,  mortgages 
and  other  securities^  thsngps  in  aatioa,i  money  or  eftcts  held* 
taken  etr  received  by  the  defendants,  or  either  of  them,  for  or 
on  account  of  the  sale,  conveyance,  trawfer,  charge,  lease 
or  other  diqiosition  of  any  portions  of  such  landu,  dkc  and 
yeqiriri^g  Burke  and  Bverett  dc  Kingsiey  to  assign  to  the  re- 
ceiver such  contracts,  securities,  d^c ;  and  reserving  all 
other  questions  until  the  coming  is  and  confirmation  of  die 
master^  report. 

T«B  OnANOBOLLoa.  Upon  a  careful  examinatioa.  of  the 
provisions  of  the  decree  appealed  fpsm,  I  amsatiaftedit  is  aa 
interioeotory  decree  merely,  which  the  appdlaiMs  had  no 
right  to  appeal  from  after  the  expiration  of  fifteen  days  from 
the  time  when  a  cq>y  of  such  decree  was  served  upon  Hieir 
eoUdtot*  The  Yipe  Chancelloar  does  indeed  decide  the  qoes* 
lion  as  to  the  invalidity  of  the  conveyance  from  the  judgment 
debtor  of  the  complainants  to  Everett  ds  Kingsiey,  the  appel- 
hntsi  aad  as  a  consequence  of  such  invalidity,  he  declares 
the  lisa  of  the  judgments  upon  the  lands  whieh  shall  remain 
in  the  hands  of  the  appellants  uqoonveyed,  and  that  the  d^bls 
and  the  costs  in  this  court  ought  to  be  paid  out  of  the  proceeds 
of  the  property  thus  fraudulently  conveyed.  But  no  decree 
for  the  payment  either  of  the  amount  of  the  Judgments  or  of 


tlw  costs  of  the  suit  is  made  ;  neither  is  the  ssceiver  directed 
to  pay  eitber  deU  or  costs  out  of  the  proceeds  of  Che  property 
which  ere  Co  be  transferred  to  him  under  the  decree.  The 
ease  therefore  cannot  be  distinguished  fiona  that  of  Kam  v. 
WhiUiekj  (9  W^d.  lUp.  21^,)  where  the  ooort  fi»r  the  oot'- 
reetion  of  erron  held  a  decree  of  the  CfaancelkNr  declaring 
the  rights  of  the  parties  merely,  and  directing  an  account  in 
conformity  therewith^  but  reserving  the  consequential  dissc" 
tiona  and  the  question  of  costs  until  Ifae  coming  in  of  the  ve^ 
port,  to  be  a  mere  inteilocutory  decree  ;.  which  must  be  ap* 
pealed  from  within  fifteen  days,  or  that  the  right  to  appeal 
from  the  same  was  gone.  A  decree  never  c«i  be  said  lo  be 
fioaiy  where  it  is  impossible  for  the  party  in  whose  fiavor  the 
decision  is  made  ever  to  obtain  any  benefit  therefrom  without 
again  setting  the  cause  down  for  hearing  before  the  coust 
upon  the  equity  reserved ;  upon  the  coming  in  mnd  eonfiima^ 
lion  of  the  rep^  of  the  master,  to  whom  it  is  vefemd  to 
ascertain  certain  facts  which  are  absolutely  necessary  to  be 
aasertained  before  the  case  is  finally  disposed  of  by  the  oeust^ 
or  which  Ae  Chasieellor  thinks  prt^r  to  have  asceitalMd 
before  he  grants  any  relief  whatever  to  the  complaiBsnit 
Bat  if  the  decree  aot  only  settles  the  rights  of  the  patties,  but 
also  gives  all  the  consequential  directions  which  will  be  ne- 
cessary to  a  final  disposition  of  the  cause  upon  the  mem  con* 
famaiioa  of  the  report  of  a  master  by  a  common  ordnr  in 
the  segistBr's  efioe,  it  is  a  final  deenee,  and  may  be  enrolled 
at  the  expimtion  of  thirty  days;  although  the  amount  to 
which  the  cempiainant  may  be  entitled  under  such  a  decree 
ig  fliin  to  be  ascertained  on  a  reference  to  a  master  for  that 
parpose.  Thus,  in  the  ordinary  case  of  a  bill  for  the  fore* 
dosoje  of  a  mortgage,  if  Ae  decree  merely  decides  or  de* 
dares  the  rights  of  the  complainant  by  vtrtue  of  his  tend  and 
mortgage,  and  refers  it  to  a  master  to  compute  and  ascertain 
ihe  amount  due  to  him,  reserving  all  further  questions  and 
idifeetiGns  until  the  coming  in  and  confirmation  of  tte  mas* 
tor's  report,  it  is  an  interlocutory  decree  merely  $  as  the 
eompkinant  cannot  ob«aia  {the  benefit  of  hisr  suit  antS  he 
teings  the  cause  on  to  be  heard  again  upon  the  equity  reserved 
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and  for  farther  directions,  as  to  a  siotle  of  the  mortgaged  pre- 
mises and  the  payment  of  his  debt  and  costs  out  of  the  pro- 
ceeds of  such  sale.  But  if  the  decree,  in  addition  to  the 
reference  to  the  master  to  compute  the  amount  due  upon  the 
bond  and  mortgage,  proceeds  further  and  gives  the  usual  di- 
rections in  such  cases,  that  upon  the  coming  in  and  confirma- 
tion of  the  report  of  the  master,  the  premises  shall  be  sold 
and  that  the  master  who  makes  such  sale  shall  pay  the 
amount  so  reported  due  together  with  the  interest  and  costs 
out  of  the  proceeds  of  such  sale,  and  directing  the  mort- 
gagor to  pay  the  deficiency  reported  due  upon  such  sale,  the 
decree  is  final ;  although  the  mortgagor  may  have  the  right 
to  except  to  the  master's  report  of  the  amount  due.  For  the 
questions  arising  upon  the  exceptions  to  the  master's  report 
in  such  a  case  are  merely  incidental  to  the  carrying  of  the 
final  decree  in  the  cause  into  full  effect. 

The  appeal  in  the  present  case  not  having  been  brought 
within  the  time  limited  by  the  statute  for  appealing  from  a 
mere  interlocutory  decree,  must  be  dismissed  with  the  uaoal 
costs  of  fifteen  dollars  allowed  by  the  rule  as  the  costs  upon  a 
special  motion. 

Slrdkam  Bay  ton  et  aLj  eaPrs^  ^c.  v.  Daniel  Conklin  etoL 
WooDRUFr  &  Benbdict,  for  complainants  ;  N,  Hill,  jun. 
and  D.  M.  Bennbtt,  for  defendants. 
VftHdit/ofade-      Decided  that  a  provision  in  a  will  which  suspends  the  ab* 

viie  oi  baok 

ftock.  solute  ownership  of  bank  stock,  and  directs  an  accumulation 

of  the  income  thereof  for  the  term  of  twenty-five  years,  not 
dependant  upon  or  determinable  by  the  expiration  of  any  one 
or  more  life  or  lives  in  being,  and  then  to  be  distributed 
among  the  survivors  of  the  testator's  ten  children  and  the 
issue  of  such  as  have  died  leaving  issue,  is  void.  Decree  ac- 
eordingly,  and  directing  the  executors  to  distribute  the  pro* 
ceeds  of  the  stock,  and  the  income  thereof,  as  in  a  case  of 
intestacy.    Costs  of  all  parties  to  be  paid  out  of  the  fund. 

James  O.  Pettingale  v.  Jacob  Graves,  O.  Hastinos,  for 
complainant ;  J.  W.  Gilbert,  for  defendant 

Motion  to  renew  injunction  pending  appeal  denied  with 

COStSi 
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Thomas  J.  Peterson  et  at  v.  Isaiah  Bangs  et  ah  O.  Has- 
tings, for  appellants ;  J.  W.  Gilbert,  for  respondents. 

Order  appealed  from  affirmed  with  costs,  t6  be  paid  by 
appellants. 

Ann  Strong  v.  John  6.  Prendergrast  et  ah  H.  Bacw- 
STfiB,  for  appellant ;  C.  F.  Kirk  land,  for  respondent 

Order  of  the  vice  chancellor  affirmed  with  costs,  and  pro- 
ceedings to  be  remitted. 

Christian  fif.  Delavan  v.  Adam  W.  Spies  et  ah  W.  Silli- 
M AN,  for  complainant ;  J«  W.  Edmonds,  for  defendants. 

Decree  appealed  from  affirmed  with  costs. 

Frederic  Marquand  v.  Aaron  F.  Sagttex  et  ai.  O.  K.  Os- 
BORN  dc  O.  L.  fiARBOuR,  for  complainant. 

Decided  in  this  case  that  upon  a  creditor's  bill  the  complain-  AMwerto  eredi- 
ant  is  entitled  to  an  answer  from  each  defendant  as  to  the  iTisttstrtatr'*** 
separate  property  of  his  co-defendant  as  well  as  in  relation 
to  his  own  property  and  eflTeots,  and  the  joint  property  of  all 
the  defendants. 

« 

Decree  affirmed  in  this  ease,  however,  upon  the  ground 
ihtx  neither  of  the  exceptions  to  the  answer  of  Scott  raises 
the  objeotion  that  it  does  not  answer  as  to  the  individual  pro- 
perty of  Saguez.    Affirmance  to  be  without  costs. 

I%e  Farmers  Loan  ^  Trust  Company  v.  Oeorge  Millard 
et  al.  M.  T.  RsTNOLDSy  for  petitioners ;  Otis  Allin,  for 
C.  Webb. 

Application  for  surplus  monies  denied,  but  without  costs. 

Andrew  Lane  v.  Mussell  StehMns  et  ah  G.  N.  Titus,  for 
complainant;  F.  B.  CirrTiNO,  for  defendants. 

The  object  of  the  bill  in  this  case  was  to  obtain  a  discovery  DiwoYeiy  to  n. 
for  the  purpose  of  resisting  a  claim  of  set-off  on  the  part  of  wt-off  id  •  suit  m 
the  defendants  to  the  complainant's  suit  at  law.  The  Chan" 
cellor  decided  that  if  a  proper  case  for  discovery  in  other 
respects  is  made  by  a  bill  of  this  nature,  the  court  will  lend 
its  aid  in  compelling  the  discovery  sought,  in  the  same  man- 
ner and  to  the  same  extent  as  if  the  defendants  had  brought 
a  suit  at  law  against  the  complainant  to  recover  the  sums 
which  they  seek  to  set  off*  iq  the  suit  at  law. 


M 
Biu  of  diKOT«rr,     That  it  is  w^  taffioieBt,  ia  a  biU  of  diiCOverTy  to  allcfe  that 

ftvoroiiiiti  in. 

the  matters  as  to  which  a  dkoovary  is  sought  are  material  to 
the  defence ;  but  that  the  coiaplainant  musrt  state  his  case  in 
such  a  manaer  that  the  court  will  be  able  to  diseover  how 
they  may  be  material  on  the  trial  of  the  suit  al  law. 

Order  oyerruling  demurrer  reversedy  and  demurrer  allow- 
ed witb  eoets. 

Lemuel  Arnold  ei  al,  o.  Betsey  Gilheri  ei  4iL  J.  W«  £»- 
MONos,  for  oomplainaats ;  G.  WooDt  for  defendants. 

Order  of  the  assistant  vice  chancellor  affirmed  with  costs^ 

Henry  Yeifee  ei  al*  v.  James  BariUit  etoL    O.  Bv^nvMhhf 
for  appellant;  T.  SsnewicK,  for  Bartlett 
nm  of  ioter.         The  eourt  decided^  in  this  case^  that  it  is  no  objeotion  to  a 
prppor.  bill  of  interpleader  that  the  claim  of  one  of  tlie  defendants  to 

the  fund  or  thing  in  controversy  is  legal,  and  that  the  daim 
of  the  other  is  aietely  equitable.  That  a  party  may  he  pro- 
tected by  an  interpleading  suit  against  demands  one  of  which 
is  equitable  and  the  other  legaL 

Decree  appealed  from  affirmed  with  costs. 

is  the  maHer  ofB.  Taylor,  a  Iwiatic.  T.  Sjsnowiox,  lor 
Hammond  and  wife  and  others ;  i.  Qowc  di  C*  TAMhXHh  te 
Simpson  and  wife  nad  olhariu 

Master's  report  oMfiraaed,  except  as  to  committse ;  and 
TimpaQQ  and  Taylor  to  be  the  eommiltee  cf  the  hinatic 


^^aatgmammmammmmoBBmiKmmimm 


ICP  Te  Omdmm  of  the  Bsr.^-Tiie  subtcriber  wilt  gire  hia  pfompC 
AtteDtioB  to  such  conniel  busuiMt  before  the  Chancellor  ae  may  be  sent 
lo  him,  between- the  May  tod  Aagnat  terms  of  the  court  of  Chancery. 

^.  L.  BARBOUR. 

AC ey  17th«  tMB. 
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Jokn  Barton  v.  FrandB  J).  Farhort.  W.  C.  Notes,  for 
complainant 

This  was  a  motion  for  a  decree  for  the  sale  of  mortgaged  jarMietioo  in 
premises.  The  bill  stated  that  the  defendant  was  insolvent  tiMog^fsnliSaii 
and  out  of  the  state,  and  that  the  mortgage  did  not  contain 
any  power  of  sale.  The  chancellor  held  that  in  such  a  case 
the  court  has  jurisdiction,  if  the  mortgaged  premises  are 
worth  more  than  $100,  although  there  is  less  than  f  100  due ; 
upon  the  ground  that  there  is  no  other  remedy,  and  there 
would  otherwise  be  a  failure  of  justice.     {8ee  2  Paige^  9Z4.) 

John  M.  Breuthurst  et  al.  es^rs^  Ij^c.  v.  Samuel  F.  Halsey 
et  al.  P.  S.  Kinney,  for  appellant ;  John  Jay,  for  respon« 
disnts. 

Order  of  the  vice  chancellor  affirmed  with  costs. 

Joseph  />.  Beers  v.  Datnd  LeavUtf  receiver ^  ^c.  et  ah  A. 
Mann,  Jun.  for  complainant ;  G.  N.  Titvs  &  W.  C.  Notes, 
for  defendants ;  C.  C.  Kino,  for  Palmer  and  others* 

Motion  for  injunction  to  prevent  sale  of  stock  denied,  with 
is  costs  to  the  trustees  who  appeared  on  the  argument ;  hui 
without  prejudice  to  the  comphinants'  right  to  renew  it  upon 
an  amended  bill. 

Jihraham  JL  Staats  v.  Henry  Evarls,  O.  L.  Babboue, 
for  complainant ;  W.  A.  Beach,  for  defendant. 

Order  for  an  attachment,  bailable  in  the  sum  of  $100,  un- 
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ess  tho  defendant,  within  six  days,  pays  $16  for  the  costs  of 
this  and  former  order,  and  attends  before  tho  master  and 
completes  his  examination. 

Benjamin  W.  Rogers  v.  Thomas  Yermilyea  et  ah  Q.  M. 
SpEfR,  for  complainant ;  W.  C.  Noyes,  for  defendant. 

Injunction  dissolved,  and  defendants  costs,  and  his  claim 
for  damages,  to  abide  further  order  of  the  court. 

Hannibal  Greene  et  al,  v,  Russell  C.  Wheeler  el  ah  J. 
Rhoades,  for  coQiplaii^nts ;  0.  L.  Bakbpxii^,  for  def^qdants. 

Decided  in  this  case  that  where  an  examincktion  of  witoes* 
ses  is  commenced  before  tlie  time  for  taking  testin^ny  ex- 
pires, it  may  be  continued  by  the  examiners,  if  necessary, 
after  the  expiration  of  such  time ;  until  an  order  to  close  the 
proofs  is  octuaHy  entered* 

Time  to  examine  witnesses  extended  thirty  days,  on  pay- 
ment of  $8  costs  of  opposing  this  motion,  by  complainants  ; 
with  liberty  to  both  parties  to  exomine  p^w  wi|iM^9ifl$^* 

Albert  A.  Martin  v.  Job  L.  Black,  W.  C.  NoKfiff)  fo^.iip- 
peJlant ;  J.  Qoukes,  for  reappn4f^qts. 

The  chancellor  decid«4  ip  ttu^  p^e,  that  wb§r?  fiOA^s  ^' 
longing  to  a  tenant  are  refnail|i^g  09  the.  cj^mis^;  pr§nAi^9,  a^ 
ihe  tiro^the  landlord  M(eippt9  tp  di^K^iint  t^^.tji^  9^]^|q^: 
pediment  in  his  WAy  is  the  fftct  ttot  th?  f9R^  ^m  ip  ib^ 
possession  of  the  court,  by  its  D^f^'mXf  ^9  99WT^  >'^'^]i'  Qf^f^K 
the  receiver  to  p^y  the  arjc^ars  qC  Teijte.put  qf,  t^e  {^fpqfgd^ 

of  the  property,  or  yfiW  poTOft  the  l^piiWr4  tPBWPft^uffM* 
his  distiress,  aotwith^tanding  tli^  r^qieyefsl^ip. 

But  that  aft^r  the  propeiKty  of  the  tei^8^n,t  ifi  tajc^en  poj^fjOf? 
sion  of  and  actually  removed  from  the  premises  by  the  rpf^' 
ver,  the  laodlord'^  right  \o  disti^^l^  is  s^f  ^i;  fpd* 

That  if  derpised  preii|[ii^^  ^(a  tj^^p(i?flyf§  ^j^jgufd^p  ft  re- 
ceiver at  the  tiine  of  the  as^ignna^nt  \p  i^.c^^  th^^furj^jf^ff^ 
of  the  tena,nt|  ai;td  t^e  fieof  iy^efr  has  ^aW^n  pQ^f^j^f^Qf^.^g^f  i^ 
premiss,  or  otjiierwife  electe^l  to  tajf e  tij^  i^j^jn  UQ.d^  \)^  &a- 
signmeot,  he  will  take  it  cutfi  ofiere  \  an^,  fo^if  tbe^ti,^Q.^^^i^ 
YfiJi  be  le.niinx  oi;  the  precipes  ;  a^^^.a  retflpy^a^^^f  tl)p  jf^ffti- 
ture  will  be  a  removal  of  the  goods  of  the  te|^«^(,  w.U^.t|^9. 
nifd^niog  of  the  statute. 

Decision  of  jthe  vice  gh^pceilpc  affirna^  wi;t|l^  Q09tfi« 
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Thomas  H.  Day  €t  al  v.  William  F.  Potter.  L.  R.  Maesh, 
for  complainants ;  Trob.  E.  Clabkx  ds  O.  L.  Babboub,  for 
the  defendant 

Order  that  original  suit  be  reviTod  and  continued  in  the 
names  of  the  complainants  in  the  suplemental  bil  as  the  heirs 
at  law  of  R.  6.  Day.  But  the  order  to  be  without  prejudice 
to  the  right  of  the  defendant,  at  the  hearing,  to  controvert 
any  of  the  allegations  in  the  supplemental  bill  which  are  not 
admitted  by  his  answer  to  the  same.  Complainants  to  haye 
the  same  time  to  file  a  replication  as  they  had  at  the  time  of 
giving  notice  of  this  application. 


IfOTICE. 

ST  To  GmOtmm  of  Am  Bar.— Th«  lalMeriber  will  hsrtifter  ftttwd  Um 
chancellor's  speciil  termi  held  at  AXbmjff  as  well  as  those  which  m 
held  at  Saratoga  Springs;  with  the  view  of  giving  bis  ezdusire  attention 
to  such  counsel  bnsiness  as  may  be  sent  to  him. 

Letters  should  be  addressed  to  me  at  this  place,  and  mailed  in  time  to 
reach  here  as  early  ts  the  day  preYioos  to  each  special  term* 

0.  L.  BARBOUR. 

Saratoga  Springs,  Aognst  f6tb,  1842. 
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Robert  M.  Seymour  et  ah  v.  haac  TFl  Brewster  et  ah     D. 
BuRWELLy  for  complainants ;  A.  Tabbr,  for  defendants. 
Exceptions  to  master's  report     One  of  the  exceptions  to  Mut«r»i  report 

'  *  *^  cannot  bo  ez- 

the  report  was  that  the  complainant's  solicitor  did  not  procure  fff^^^u/^^**** 
and  file  it  within  the  time  allowed  hy  the  rules  of  the  court.  ui»«- 
The  chancellor  decided  that  this  was  not  a  subject  of  excep* 
lion  to  the  report,  but  of  an  application  to  the  court  to  set  it 
aside  for  irregularity. 

That  where  a  part  of  an  answer  containing  a  reference  to  Exc«ption« to m- 

swoFf  loroi  of* 

schedules  annexed,  as  well  as  the  schedules  themselves^  is  im« 
pertinent,  the  whole  of  that  part  of  the  answer  including  the 
impertinent  schedules  should  be  embraced  in  one  exception 
only ;  so  that  all  may  stand  or  fall  together.  But  that  if  the 
schedules  only  arc  impertinent,  because  they  are  unnecessary 
and  will  encumber  the  record,  the  exception  should  embrace 
the  schedule  and  only  so  much  of  the  body  of  the  answer  as 
refers  to  it  as  being  annexed  to  the  answer ;  so  that  the  ans* 
wer  will  not  contain  any  reference  to  the  schedule  as  being 
annexed  thereto,  if  the  exception  is  allowed,  and  the  schedule 
expunged  or  stricken  out  of  the  record. 

The  2d,  Sd,  6th,  7th,  8th,  11th,  13th,  14th,  15th  and  16th 
exceptions  to  report  allowed,  and  the  remainder  disallowed. 

Neither  party  to  have  costs  as  against  the  other  upon  the 
reference  or  on  exceptions  to  report 
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Complainant  to  havo  \]\r  usiml  ordor  to  expunge  those  parts 
of  the  answer  embraced  in  the  exce[)lions  which  are  allo\.ed, 
and  for  the  payment  of  the  costs  of  those  exceptions,  and  of 
expunging  the  impertinent  matter. 

William  W.  Tarry  et  al  v.  T/ie  Bank  of  Orleans.  J.  W. 
Gilbert,  for  complainants ;  H.  R.  Selden,  for  defendants. 

Decree  of  the  vice  cliancellor  reversed,  with  costs  to  the 
complainants ;  and  the  defendants  decreed  to  convey  lot  No. 
182  to  the  complainant  Torry,  subject  to  the  lien  of  Gilbert 
thereon  by  virtue  of  his  mortgage,  with  covenants  against 
their  own  acts  or  incumbrances;  with  libeity  to  the  com- 
plainants to  apply  for  a  reference  as  to  rents  and  profits,  dec. 
Defendants  to  pay  the  costs  of  the  suit. 

Joseph  Whitingkam  v.  James  Cummings  et  al.  W.  Silli* 
MAN,  for  complainant ;  W.  Mulock,  for  defendants. 

Order  of  the  vice  chancellor  reversed ;  and  the  order  to 
ciose  the  proofs  to  be  opened,  and  the  time  to  take  testimony 
extended  for  40  days.    Costs  to  abide  the  event. 

John  Burley  et  al.  v.  Cynthia  Webster  et  al.  R.  J.  Hilton, 
for  oomplainant ;  J.  Rhoades  and  J.  V.  L.  Prutn,  for  de- 
fendants. 

The  exception  of  Crittenden  to  the  master's  report  allow- 
ed, and  his  costs  to  be  added  to  the  amount  of  his  debt  and 
interest  and  paid  rateably  with  the  other  debts.  The  excep- 
tion of  the  Albany  institute  also  allowed,  with  costs. 

Decree  difecting  the  order  and  manner  of  paying  the  debts 
and  ooets ;  and  directing  the  receiver  to  sell  the  real  estate 
of  the  decedent. 

Parmenus  Smith  v.  Samuel  L.  Smith.  W.  Silliman,  for 
complainant }  J.  Dykehan,  for  defendant. 

Application  to  stay  the  sale  of  the  property  in  question  and 
all  further  proceedings  under  the  decretal  order  appealed 
from,  pending  the  appeal,  or  until  further  order,  granted  ; 
but  without  costs. 

The  President^  Directors  and  Co.  of  the  Winthrop  Bank 
V.  James  Miller  et  al.  L.  H.  Bandford,  for  complainants ; 
E.  FiTCR  Smith,  for  defendants. 

Exceptions  to  master's  report  allowed  in  part.     Neither 
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party  to  have  costs  as  against  the  other,  on  the  exceptions  to 
the  answer  or  to  the  report  Defendant  Miller  to  put  ia  his 
further  answer  to  so  much  of  the  first  exception  to  his  for- 
mer answer  as  is  allowed,  within  the  twenty  days  fizeA  by 
the  masten 

Joseph  Strang  v.  Eliza  Devin  et  al,  A.  T^BCfty  for  eom- 
plainaot ;  J.  P.  Sikpson,  for  defendaats. 

Decree  appealed  from  affirmed,  with  costs. 

Royal  Vilas  el  al.  v.  Timi&lhy  Jones  ei  oL  S.  H.  Ham- 
MONB,  for  complainants ;  R.  H.  Gillett,  for  defendants. 

Injunction  dissolved ;  with  costs  to  be  paid  by  complainanls. 

Augustus  Amy  v.  Omer  Grilliet  ei  oL  S.  Stbvsim,  for 
complainant ;  J.  Rhoadks,  for  defendants. 

Order  of  the  vice  chancellor  affirmed,  with  costs^ 

Peter  C.  Newell  et  al.  v.  Monty  E.  Hall  et  al.  L.  Stvr- 
soN,  in  person  ;  G.  A.  Simmons,  for  ccmiplainaot  s  G.  Stow, 
for  defendants. 

Master  to  be  allowed  three  dollars  per  day  fbr  extra  ser- 
vices at  his  own  office,  and  at  the  rate  of  four  dolUrs  per  dky 
for  the  time  he  was  employed  at  Jay ;  together  with  his  taxa- 
ble costs,  and  eight  dollars  for  the  expense  of  this  nolion* 

Josiah  L  Sherman  et  ah  v.  Jdbex  Felt  et  oL  C.  H»  Bbah- 
HALL  and  N.  Hill,  jun.,  for  coraplainaats  j  J.  EslrAiBSf  far 
defendants. 

Injunction  dissolved. 

William  Steel  et  al.j  ei^rs  ^c.  appellants^  v.  Sarah  FHnchf 
respondent.  R.  H.  Gaines,  for  appellants  ;  R.  Mott,  for  re- 
spondent 

Motion  to  vacate  order  dismissing  appeal  denied,  with  $15 
costs,  to  be  paid  by  appellants  out  of  the  estate  in  their  hands 
as  executors. 

John  Cr.  Coster  v.  James  jB.  Clarke  et  aL  John  Slosson, 
for  appellant ;  J.  Prxsgott  Hall,  for  respondents. 

Order  appealed  from  affirmed,  with  costs ;  but  without  pre- 
judice to  the  rights  of  the  petitioners,  in  any  future  litigation 
in  a  suit  to  which  they  shall  be  parties,  if  they  have  any  such 
rights. 

John  H.  Duffy  et  aU  v.  William  James  et  al    L.  H.  Pal- 
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MR  and  J.  Q.  Wilson,  for  appellants ;  J.  V.  L.  Prutn,  for 
respondents. 

Decree  of  the  vice  chancellor  affirmed,  with  costs. 

Jeremiah  H.  Gardner  v.  Sears  P,  Champlin,  J.  Rhoades, 
for  appellants ;  S.  Stevbns,  for  defendants. 

The  part  of  the  order  appealed  from  which  overrules  the 
first  exception  to  the  master's  report  and  charges  the  defend- 
ant with  costs,  overruled,  with  costs.  Complainant  to  pay  to 
the  defendant  his  costs  upon  the  reference  and  of  the  excep- 
tions to  the  report  and  of  hearing  thereof  before  the  vice 
chancellor. 

Proceedings  remitted. 

BudolphW.  Burlage  v.  John  C  Morrison  et  al.  J.  Rhoaoks, 
for  complainant ;  A.  Tabbr,  for  defendants. 

Decretal  order  appealed  from  affirmed,  with  costs ;  and 
proceedings  remitted. 

WUliam  Fitch  v.   Thomas  Smith.     Orin  Terry  v.   The 
same*    E.  Frrca  Smith,  for  appellants  ;  C.  H.  Bramhall, 
for  respondent 
][|2[2^^^^     Decided  in  this  case  that  the  filing  of  a  bill  is  not  the  com- 
"^  mencement  of  a  suit ;  but  that  a  suit  is  commenced  in  this 

oourt  by  the  issuing  and  service  of  the  subpcBua,  or  making 
a  bona  fide  attempt  to  serve  it,  after  the  bill  has  been  filed. 

Order  of  the  vice  chancellor  affirmed,  with  costs. 
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David  Chaffee,  jun.  et  al,  appellants  v.  The  Baptist  Mis- 
sumary  Convention  of  the  State  of  New  York.  Gso.  F.  Com* 
ffTOCK,  for  appellants  ;  J.  F.  Sabine,  for  respondents. 

Appeal  from  the  decision  of  a  circuit  judge,  reversing  the  Appamifwwitur- 
sentenod  or  decree  of  a  surrogate  against  the  validity  of  a  {;Sj%i°to  I^ 
will.     The  chancellor  decided,  that  upon  an  appeal  from  the  "^^^  ®'*  ^*"- 
dcdsion  of  a  surrogate,  in  such  a  case  the  surrogate's  return  p^^^  ^^  „^. 
siKMdd  fliAtewfao  propounded  the  will  before  him ;  when  the^^'*'*^*^' 
pfoceedings  to  prove  it  were  instituted  ;  who  were  ascertain- 
ed by  him  to  be  the  next  of  kin  of  the  decedent,  and  which 
of  them,  if  any,  were  infants ;  who  were  cited  to  attend  upon 
the  proving  of  the  will ;  and  who  did  in  fact  attend  and  liti- 
gale  the  will  before  hiim 

That  upon  an  appeal  to  a  circuit  judge  from  a  aurrogale,  petHkmof  ap- 
the  appellant  should  present  a  petition  of  appeal  naming  It^^^^^f 
persMBSwho  are  interested  in  sustaining  the  decree  of  the 
surrogate,  as  th^  next  of  kin  of  the  decedent,  and  making  at 
least  all  those  who  appeared  before  the  surrogate,  in  opposi* 
t»u  to  the  appellants,  parties  to  such  appeal. 

That  the  petition  should  also  pray  that  a  day  may  be  fixed 
for  the  persotis  ihna  made  respondents,  and  the  appellants, 
to  be  heard  on  such  appeal ;  so  that  due  notice  of  the  hear* 
kig  way  bo  given  to  such  of  the  parties  as  are  entitled  to  ap« 
pMr  io  mistain  the  decision  of  the  surrogate. 

Afid  ihat  if  either  of  the  respondents  is  an  infant  who  has 
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no  general  guardian,  or  whose  general  guardian  has  an  ad* 
verse  interest,  the  circuit  judge  should  appoint  a  guardian  ad 
litem,  to  protect  the  rights  of  the  infants  on  such  appeaL 

That  in  the  decree  or  order  of  the  circuit  judge,  upon  the 
appeal,  or  in  the  proceedings  before  him,  which  are  to  be 
returned  to  the  surrogate,  with  his  decision,  so  that  they  may 
be  sent  to  this  court,  if  that  decision  is  appealed  from,  it  ought 
to  appear  which  of  the  respondents  named  in  the  petition  of 
appeal  to  the  circuit  judge  appeared  before  him ;  and  that 
those  who  did  not  appear  were  duly  notified  of  the  time  and 
place  of  hearing,  as  directed  by  the  statute, 
wiu.  That  to  constitute  a  valid  execution  of  a  will,  there  must 

^ec^t^  *  f ^^**^  ^  ^^  actual  subscription  by  the  testator  in  the  presence  of 
the  subscribing  witnesses,  or  an  acknowledgment  that  the  tes- 
tator had  previously  subscribed  it,  or  had  directed  some  other 
)erson  to  sign  it,  with  his  name. 

And  that  an  acknowledgment  by  the  testatort  in  the  pre- 
ence  of  the  subscribing  witnesses,  that  an  instrument  to 
yhich  his  name  has  previously  been  signed,  is  his  last  will 
ind  testament,  will  not  supersede  the  necessity  of  an  actual 
mbscription  in  the  presence  of  the  witnesses,  or  an  acknow- 
ledgment  by  the  testator,  that  it  had  previously  been  signed 
by  him,  or  by  his  direction. 

Decree  of  the  circuit  judge  reversed,  and  the  sentence  and 
decree  of  the  surrogate  affirmed.    Costs  of  appellants  to  be 
paid  out  of  the  estate  of  decedent. 
Proceedings  remitted  to  surrogate. 

Joseph  Alston  and  wife^  appellants,  v.  baac  Jones  etoLre' 

spondents.     E.  S.  Debet,  for  appellants ;  M.  S.  Biowbll, 

for  respondents. 

Appeals  from        Application  to  dismiss  appeal.    Decided  in  this  ease  that 

Surrogates  as  to  ^^  ^pp^al  docs  not  lie  directly  to  the  chancellor  from  the 

sentence  or  decree  of  a  surrogate  confirming  the  probate  of 
a  will  of  personal  property,  upon  allegations  against  the  vali- 
dity  of  the  will  filed  in  the  surrogate's  office  pursuant  to  tba 
directions  of  the  Slst  section  of  the  article  of  the  revised  stat- 
ates  relative  to  wills  of  personal  property,  die  (2  R.  8,  6, 
Id  ed.J  but  that  under  the  35th  and  55th  sections  of  the  title 
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relative  to  wills  and  testaments,  (Id.  0,  10,)  the  party  com- 
plaining of  the  sentence  eft  decree  of  the  surrogate,  mast  ap- 
peal io  the  first  place  to  the  circuit  judge. 

Appeal  dismissed  with  costs ;  but  without  prejudice  to  the 
right  to  proceed  upon  appeal  to  circuit  judge. 

EUzaheth  Ordronaux  v.  Sebastian  JVl  Belie.  F.  B.  Cvt- 
TiKO,  for  appellant ;  H.  W.  Warner,  for  respondent 

Decided  in  this  case  that  upon  an  application  for  a  ne  exeai^ 
if  it  appears  that  the  information  of  the  defendant's  intention 
to  leave  the  state,  came  from  those  who  would  most  probably 
have  communicated  to  him  the  fact  of  the  intended  applica- 
tion £oT  a  ne  exeai^  if  they  had  been  applied  to  for  an  affida- 
vit on  the  subject,  that  is  a  sufficient  reason  for  not  producing 
their  affidavits. 

Order  appealed  from  affirmed  with  costs ;  but  without  pre- 
judice to  defendant's  right  to  apply  to  reduce  the  amount  of 
the  bail,  aHer  having  answered. 

Jllomo  Barlow  v.  Maria  Barlow.     C.  Hatden,  for  com 
plainant    Decree  for  divorce.     But  the  master  not  having  re- 
ported as  to  the  legitimacy  of  the  children,  decided  that  no 
decree  could  be  made  declaring  them  illegitimate. 

Udoipho  Wolfe  v.  Alpheus  Dumbleton  et  dL  D.  Gard- 
ner, for  complainant ;  D.  Buel,  for  defendant  Order  dis- 
charging defendant  from  the  attachment  Costs  to  be  taxed 
as  costs  in  the  cause  if  complainant  finally  obtains  a  decree 
for  coats. 

Josiak  Sherman  ei  ah  v.  Jahez  Felt  et  al.  C.  H.  Brau- 
jUkJXf  for  complainants ;  J.  Edwards,  for  defendants. 

Application  by  complainants  for  leave  to  dismiss  bill,  and 
by  defendants  for  leave  to  put  in  a  further  answei,  denied, 
without  costs  to  either  party  as  against  the  other,  on  either 
application. 

Jeremiah  HUdreth  et  al.  v.  William  Demming  et  aL  W. 
Curtis  Notes,  for  applicant ;  J.  Slosson,  for  respondent 

Order  appealed  from  affirmed  with  costs. 

Jamee  I/Amoureux  v.  John  Woodworth  et  al.  J.  Rhoadbs, 
for  motion;  J.  Howes,  ibr  complainant     Motion  to  open 
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report  of  commissioners  in  partition   denied,  but  without 

costs  to  either  party. 

Royal  Vilas  et  al  v.  Timotky  Jones  et  al.  S.  Stbvbnb, 
for  complainants  ;  J.  Edwards,  for  defendants.  Application 
to  amend  bill  granted  upon  the  terms  and  conditipns  spe^ 
eified.  If  complainants  do  not  accept  the  terms,  and>  stipu- 
late accordingly,  application  denied  with  costs. 

William  S.  Wilson  et  al  v.  Teunis  Van  Pell  et  al,  L.  H. 
Sandford,  for  appellants ;  £.  F.  Smitr,  fbr  respondents. 
Order  appealed  from  modified.  Costs  to  abide  the  evenl ; 
and  proceedings  remitted. 

Stephen  Mack  et  al  v.  Robert  J.  Renudck  et  al.  A.  H. 
Dana,  for  appellant;  S.  Mack,  for  respondentsl  Appeal 
from  order  of  the  vice  chancellor  disallowing  eaeceptions  to 
master's  report  on  exceptions.  Order  appealed  from,  affirm- 
ed with  costs. 

Same  v.  Tlie  Same.  Appeal  as  to  injunction.  Order  of 
the  vice  chancellor  modified ;  and  defendant,  Rhinelander, 
permitted  to  have  an  order  of  reference  to  a  master  to- inquire 
as  to  a  suitable  allowance  for  the  support  of  Mrs.  Rcnwick 
and  her  children.  The  costs  of  Mrs.  Renwick  and  W.  O. 
Rhiuelander  to  be  paid  out  of  the  estate.  Costs  of  complain- 
ant to  abide  the  event. 

Benajah  Byington  v.  Gardner  Laiorence  et  al  Ez^re^  ^e. 
J.  R,  Lawrence,  for  complainant ;  G.  Lawrbnob  and  B. 
Stevens,  for  defendants.  Order  appealed  from  affirmed 
with  costs ;  and  proceedings  remitted. 

Gabriel  F.  Irving  et  al.  EsPrs^  ^c,  v.  George  C.  DeKa^ 
and  vsife,  S.  Stevens,  for  appellants,  Exparie.  Order  ap- 
pealed from  affirmed,  but  without  costs  to  respondents,  as 
they  did  not  appear  upon  the  argument. 

Joseph  H.  Swarticout  v.  John  Wyckoff  et  al  A.  Otras^ 
WftiverofYend-for  appellant;  J.  Rhqades,  for  respondents.  The  cfaan- 
ceUor  decided  that  where,  upon  the  sale  of  land,  the  veikk 
or  takes  notes  with  security,  as  part  payment  of  the  pur- 
chase money,  and  a  contract  for  payment^  of  the  residtie, 
in  lands  lying  in  another  state  to  be  selected  by  the  vendor 
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at  a  future  time»  it  is  a  wairer  of  the  implied  lien  upon  the 
land  aoM,  k>r  the  purchase  money. 

Decrae  modified  by  dismneiDg  biH  without  prejudice  to 
coanpbiiQant'a  right  in  nuy  future  litigation,  and  denying  de- 
fendanty  Wyckoff,  costs  against  complainant. 

JNnihamel  TV.  Howell  y.  James  JL  Ripleff  et  al.  Jamet 
Holford  y.  George  Spaferd  ami  wife*  G.  6.  Havens* 
for  appellant;  M.  M*  DATiDSOKt  for  respondent  Order 
appealed  from  reversed  with  costs.  Proceedings  to  be  re- 
mitted. 

NehenUah  Bruek  v.  Jamee  Anderson.  L.  H.  SANDPoaOy 
for  appellant;  SL  SBtawoois  for  respondent  Decided  in^^c^onof 
this  case  that  an  order  for  the  production  of  copartnet- 
ship  books  which  belbng  equally  to  both  parties  to  the 
suitf  may  be  obtained  as  a  matter  of  course  where  the 
deibndant  swears  that  he  is  unable  to  put  in  a  full  and  perfect 
answer  without  a&  ijispection  of  sueh  books. 

Order  appealed  from  afiirmedy  and  cause  remitted  to  vice 
chancellor. 

Valentine  Everitt  et  al.  Ex^rs.  ire.  v.  George  Watte.     M.  Mwwhento  b« 

^  ^  tupported  by  an- 

S.  BiDwsLL,  for  appellant ;  J.  P.  Rolfs,  for  respondents.     •^•'^* 

Decided  that  a  defendatit  who>  to  a  bill  for  an  account^ 
puts  in  a.  plea  denying  the  existence  of  a  partnesrship,  must 
support  it  by  an  answer  and  discovery  as  to  every  circum- 
stance  charged  in  the  bill  as  evidence  of  the  partnership. 

Decinon  of  the  vice  chancellor  overruling  plea,  affirmed 
with  costs. 

William  Johnson  v.  George  L«  Thaieker.  WAamo  dfc 
Kal^h,  for  appellaot ;  C«  Judsok,  for  respondent  Order 
appealed  from  affirmed  with  costs,  and  interest  allowed  on 
anM>unt  of  fipe  imposedi  hy  way  of  damages  by  reason  of 
the  appeal;  with- liberty  to  pixisecute  appeal  bond  if  amount 
is.notipaid  in^ten  days  after  service  of  taxed  bill  of  costs. 

Jasief  Smith  et  oi  v.  Soheri.  Q*  BaJltrntyne  et  oL  admWs 
^e.  J.  A.  HuoHsoN  and  A.  Tabbk,  for  complainants; 
T,  H«  WflBBbaE  and  B,  W.,  Psckbam,  for  defendents. 
Appeal  freoii  a  deeretal  ordsr  overruling  the  demurrer  of  creditor's  buu- 

,  ,  (aintt  U»*  reprft- 

tbe  defendants,  and  directing  them  to  pay  the  complamants  J*°*^||2ldd«sf  iL 
judgment    The  court  decided  in  this  case  that  where  a  suit  am. 
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at  law  Is  commenced  against  two  derendants,  one  of  whom 
dies  before  the  trial;  after  which  judgment  is  obtained  against 
the  survivor  and  an  execution  issued  against  him,  and 
rctarned  unsatisfied,  the  plaintiffii  in  such  suit,  upon  a  bill 
filed  here,  showing  the  existence  of  a  joint  debt  against 
the  two  defendants  at  the  time  of  the  death  of  the  decedent, 
and  that  the  survivor  h<is  no  property,  may  claim  payment 
of  the  judgment  out  of  the  property  of  the  decedent,  whether 
the  debt  wcs  a  partnership  debt,  or  a  joint  indebtedness  of 
any  other  description. 
Facu  necessary     But  that  to  entitle  the  complainants  in  such  a  suit  to  any 

to  be  stated  iii. 

relief  against  the  estate  of  the  decedent,  their  bill  must  state 
a  joint  indebtedness  by  the  defendants  in  the  suit  at  law,  and 
the  nature  and  particulars  thereof,  in  the  same  manner  as  if 
no  suit  had  ever  been  commenced  thereon :  to  enable  the 
persona  representing  the  estate  of  the  decedent  in  this  court 
(o  make  a  proper  defence  if  they  have  any. 

Decree  appealed  from  reversed  with  costs,  and  demurrer 
allowed.  Complainants  to  pay  costs  and  amend  bill  in  sixty 
days,  or  bill  to  be  dismissed. 

George  L  BecJUel  el  ah  v.  BriUain  iU.  ChUter  et  aJL.  G. 
A.  SuuFELDT  and  J.  Holhxs,  for  complainants;  C.  O'Con- 

Stor'lTbuiS'**^'*'''^*'  ^"°'  defendants.  The  chancellor  refused  to  appoint  a 
receiver  as  to  assigned  property  upon  a  creditor's  bill, 
where  the  defendant  and  the  assignee  swore  that  the  whole 
of  the  assigned  property  was  not  sufficient  to  paythe  debts 
for  the  security  of  which  it  was  assigned,  and  that  there  was 
no  intention  to  defraud  creditors. 

The  application  was  made  before*  the  defendants  had 
answered. 

Order  appealed  from  affirmed,  but  without  prejudice  to 
right  to  renew  application  after  the  putting  in  of  the  aoswera. 

Judiah  EllstDorlh  v.  hewU  Curtis  et  ah  Bllswobtb, 
complainant,  fro  se  ;  O.  L.  Baxboux  and  N.  Hill,  Je.,  for 
defendants. 

]\f  otion  by  complainant  to  take  defendants'  answer  and  dis« 
claimer  off  the  files  of  the  court    The  chancellor  decided 
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that  the  answer  and  disclaimer,  in  this  case,  covered  the 
IV  hole  bill. 
That  exceptions  cannot  be  filed  to  a  simple  disclaimer ;  the  No  exceptiong 

■  ^  *  '  will  lie  to  a  8iin> 

only  remedy  of  the  complainant  who  is  entitled  to  an  answer,  p^«  disclaimer. 
in  such  a  case,  being  to  move  to  take  the  disclaimer  off  the 
file. 
But  that  if  the  disclaimer  is  accompanied  by  an  insufficient  But  accompany- 

*  ing  answer  may 

answer,  the  proper  course  is  to  except  to  the  answer  for  in- be  excepted  to. 
sufficiency ;  as  the  defendant  cannot,  by  a  disclaimer,  de- 
prive the  complainant  of  tlie  benefit  of  a  full  answer,  unless 
it  is  evident  that  the  defendant  ought  not,  after  such  disclaim- 
er»  to  be  continued  a  party  to  the  suit. 

That  after  all  the  effects  of  a  corporation  have  been  as-  Anawer  from  of- 

nceiB  of  corpora- 
signed  to  a  receiver,  for  the  benefit  of  its  creditors,  so  that(io(°^- 

it  has  no  interest  in  a  controversy  relating  to  such  effects, 
and  ought  not  to  be  made  a  party  thereto,  it  seems  that  an 
officer  of  such  corporation  who  has  no  personal  interest  in 
the  controversy,  and  is  not  charged  with  any  fraud  or  mis- 
conduct, cannot  be  compelled  to  answer  in  relation  to  matters 
as  to  which  he  is  a  mere  witness. 

Motion  denied  with  #8  costs ;  but  with  liberty  to  complain- 
ant to  except,  within  the  usual  time. 

Guy  H,  Goodrich  v.  Thomas  Day,  J.  T.  Hudson,  for  com- 
plainant    Decree  settled  and  entered. 

Magdalena  Belly.  The  Mayor  ^  Sfc.  of  New  York.  S.  Sher- 
wood and  D.  B.  Ogdsn,  for  complainant ;  R.  Emmett  and 
D.  Lord,  Jun.,  for  defendants.  Decree  of  the  vice  chancel* 
lor  remodeled,  without  costs  to  either  party  oh  the  appeal. 

Fer^nand  Suydam  ei  al.  v.  James  P.  Bar  tie.  D.  Grsig, 
for  complainants ;  J.  Edwards  and  J.  Rhoades,  for  defend- 
ants. Usual  decree  referring  it  to  a  master  to  compute  amount 
due  on  bond  and  mortgage  and  for  sale  of  mortgaged  pre- 
mises. 

The  Bank  Commissioners  v.  7%e  City  Bank  of  Buffalo. 
W.  Hall,  for  complainants ;  L.  F.  Allen,  in  person.  Mo- 
tion for  attachment  against  Lewis  F.  Allen  denied. 

The  Same  v.  The  Same.  J.  Ellsworth,  for  complain- 
tnts;  E.  Norton,  for  Lathrop.     Application  for  attachment 
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against  J.  H.  Lathrop.  Order  referring  it  to  a  master  in  the 
city  of  Bufialot  to  inquire  and  report  as  to  the  alleged  viola- 
tion of  the  injunction  by  Lathrop  and  the  other  officers  and 
agents  of  the  City  Bank  of  BuflTalo. 


To  SuBScaiBBJiB. — In  answer  to  several  inquiries  on  the 
subject,  we  would  state  that  the  reason  why  no  numbers  of  this 
supplement  have  been  issued  since  the  4th  of  October  Iast»  is 
that  the  chancellor  has  since  that  time  been  constantly  en- 
gaged either  in  holding  his  regular  or  special  terms»  or  in 
attending  the  court  of  errors^  or  in  examining  and  preparing 
opinions  In  that  court ;  and  has  therefore  not  decided  any 
cases  in  his  own  court  until  now. 
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COURT  OF  CHANCERY. 

OE^CISIOMS  OF  TH£  CHi^MOElMLX)R, 

FEBaUARY  21,  1343. 


Sie^Jifin  Janois  et  ah  v.  George  Peck  et  at  C.  Stevensj 
for  QO0iplaiQi(nt9 ;  A.  Taber,  for  defendants.  The  phanoelT  AgMemeauin 
lor  decided  in  t|xis  case  that  although  certain  agreements  in 
restiaint  ^C.treide  are  void. as  being  against  public  policy,, yet 
a.man  enjg^ged  in  a  particular,  trade  or  business,  may  agree 
^  r^l^qiiish  the  same  to  another,  and  may  covenant  not ,  to 
carry  on  the  eaipe  irs^de  or  business  in  si^ch  a  manner  a^  to 
interfere  with  the  business  or  profits  of  the  person  to  whom 
jie  has  sold  out 

That  although  the  policy  of  the.  law  will  not  peripait  ^  ,gcn- 
«ral  restraint  of  trade,  yet  a  trader  may  sell  a  secret  of  busi- 
ness, and  restrain  himself  generally  from  usiQg  that  secret. 
Decree  appealed  from  affirmed  with  costs. 
The  Bank  of  Rochester  v.  Thomas  Emerson  et  ah     P.  M. 
Haioht,  for  complainant;  0.  Hastings,  for  defendant.    Ap-  Execution  for 
peal  from  a  decretal  order  of  the  vice  chancellor  of  the  eighth  moil^^f^e. 
cirQuit  allowing  a  plea.    The  court  decided  that  the  filing  of  when  to  issue. 
lAbe  maaterfs  report  of  sale  in  a  foreclosure  suit,  stating  the 
amount  of  the  deficiency  due  to  the  complains^it  upon  bis 
mortgage,  is  not  sufficient  to  authorise  the  issuing  of  an.exe- 
cuUqn  for.suph  deficiency.    That  as  the  decrqe  of  foj;eclo- 
sure  sind^^le  of  the  mortgaged  premises  directs  that  the 
mortgagor,  or  other  person,  who  is  personally  liable  for  the 
mortgage  debt  shall  pay  the  amount  of  the  deficiency  report- 
ed due,  upon  the  coming  in  and  confirmation  of  the  report  of 

1 


the  tnasteri  until  such  report  is  confirmed,  as  well  as  filed, 
the  deficiency  is  not  payable  under  the  decree ;  and  conce* 
quently  no  execution  can  issue  against  the  property  of  the 
defendant  previous  to.  that  time. 

doubie^'^^'^  That  a  plea  is  not  rendered  double  because  it  sets  up  two 

facts  which  go  to  establish  but  one  point.    That  to  render  a 
plea  double  it  is  necessary  it  should  set  up  two  good  defences 
t6' the  bill. 
Decretal  order  of  the  vice  chancellor  affirmed  with  costs. 
The  Ontario  Bank  v.  Abraham  M.  Schermerhom  et  al. — 
A.  Tabkr,  for  complainant ;  L.  H.  Sandvokd,  for  defend- 

mfstakM^'in"''*'  ants.    Decided  that  the  principle  of  the  provision  of  the  re- 

pieadings.  yisQ^i  Statutes  which  declares  that  mistakes  in  stating  any  day, 
month,  or  year,  in  any  pleading  or  record  which,  according 
to  law,  could  be  amended  by  the  court  after  verdict  rendered 
in  any  cause,  shall  be  disregarded  upon  the  trial  unless  such 
mistake  or  variance  be  calculated  to  surprise  or  .mislead  the 
adverse  party,  and  to  prevent  his  making  due  preparation  for 
a  full  answer  on  the  merits  to  the  matter  concerning  which 
such  mistalce  shall  have  been  made,  (2  12.  8.  407,  ^  79,)  is 
applicable  to  this  court  as  well  as  to  courts  of  law,  and  that 
in  a  case  where  it  is  evident  that  that  the  adverse  party 
could  not  have  been  misled  bv  a  mistake  in  a  date,  the  com* 
plainants  bill  should  not  be  dismissed,  or  the  defendants  de- 
fence rejected  by  reason  of  a  clerical  mistake,  where,  upon 
the  face  of  the  record  the  variance  will  not  render  the  com« 
pjainant's  claim  to  relief,  or  the  defendant's  defence,  bad  in 
substance. 

TTiury.  That  the  taking  of  a  compensation  by  a  lender,  for  the 

difierence  in  exchange  where  a  loan  is  made  in  a  draft  on  a 
distant  place,  and  which  is  wanted  for  the  purpose  of  being 
actually  used  there,  and  not  as  a  mere  cover  for  usury,  is 
not  illegal. 

Right  of  a  bank     '  <^  The  prohibition  in  the  safety  fund  law  of  1829  is  gene* 

to  give  drafts  on      ,     ,    ^  ,  .  , .        .     .,  .  •  r 

time.  ral,  that  no  monqyed  corporation,  subject  to  the  provisions  ot 

that  act,  shall  issue  any  bill  or  note  of  the  said  corporation, 
unless  the  same  shall  be  made  payable  on  demand,  and  with- 
out interest.     (I  JR.  S.  "Id  Ed.  61.2,  §  35.)     The  object  of 


the  legislature  in  the  adoption  of  this  provision  undoubtedly 
was  to  prevent  the  banks  from  issuing  post  notes  or  post  bilk 
of  exchange,  which  might  pass  from  hand  to  hand  as  a  part 
of  the  circulating  medium  of  the  country.  And  experience 
has  eften  shown  that  the  negotiable  securities  of  banking  in- 
stitutions, in  whatever  form  and  for  whatever  purposes  they 
may  have  been  issued,  will  pass  from  hand  to  hand,  as  a  sub- 
stitute for  money,  so  long  as  the  banks  which  issued  them 
continue  to  be  in  good  credit  The  only  safe  course,  there- 
fore, in  construing  this  restrictive  clause  of  the  safety  fund 
act,  80  as  to  guard  against  the  mischief  intended  to  be.  reme- 
died thereby,  and  thus  to  carry  into  effect  the  intention  of  the 
legislature,  is  to  give  it  a  literal  construction^  so  far  as  relates 
to  negotiable  bills  and  notes  of  every  kind,  and  description. — 
And  the  corresponding  provision  in  the  amendment  of  1840, 
to  the  general  banking  law,  (Sess.  Laws  o/'1840,  jp.  806,  ^  4,)  ^ 
should  receive  the  same  literal  construction  to  remedy  the 
mischief  against  which  that  provision  was  directed. 

But  notes  and  drafts  not  negotiable,  and  which  for  that 
reason  cannot  be  used  or  circulated  as  a  substitute  for  money, 
although  issued  by  banks  in  the  course  of  their  business, 
either  as  evidences  of  indebtedness  to  particular  individuals, 
or  other  legitimate  purposes,  are  clearly  not  within  the  mis* 
chiefs  which  the  legislature  intended  to  guard  against  by 
these  prohibitory  provisipQs,  although  the  language  used  by 
the  legislature  is  broad  enough  to  cover  that  kind  of  securi- 
ties also»  if  they  assume  the  form  of  promisory  notes  or  bills 
of  exchange." 

Decree  appealed  from  affirmed  with  costs. 

The  Georgia  Lumber  Company  v.  Joseph  Slrovg  et,  al.  .  J. 
Blunt,  for  complainants;  E.  Fitch  Smith,  for  defendant 
Bissell.  Decided  that  though  drafts  drawn  by  a  banking  <^*^^^i!!!!L®""*' 
sociation  payable  at  a  future  day  are  in  direct  violation  of  the  §**">' ■<^«p<<>r 
4th  section  of  the  act  of  May  1840,  (Laws  qf  1840,  p,  306, J 
yet  if  they  are  accepted  by  the  drawee,  and  held  by  those  who 
are  not  chargeable  with  notice  that  they  were  issued  in  vio- 
lajioQ  of  the  slatutCf  and  without  fraud,  they  may  be  recover- 
ed on  in  a  suit  against  the  acceptors. 


That  a  bona  fide  hdder  of  such  drafts  who  receives  them 
in  another  state,  and  who  is  not  therefore  chargeable  with 
notice  of  owr  laws,  may  recover  thereon  against  the  acceptors. 

Order  of  the  vice  chancellor  overruling  demurrer  affirmed 
with  costs. 

Ephraim  Baldwin  v.  Asa  Eddy  et  ah  W.  W.  Faonr- 
iNOHAK  and  M.  T.  RtTKOLDB,  for  complainant ;  S:  Stevkks, 
for  defbndantsr.  Decretal  order  appealed  from  affirmed  with 
costs. 

EiidB  Pondv.  Joshua  Wilder  et  al.  S.  Stevens,  forap- 
urary.  pellant;  6.  H.  Mxria^oftt),  for  respondents'.    Decided  that 

s«iiiiiginortp«»  ^^^^^  person,  upon  applying  to  another  fbir  a  loan  of  mo- 
2'^wiSt?*"**  °®y»  agrees  to  procure  the  bond  and  mortgage  of»  third  per- 
son, and  sell  it  to  the  lender  at  a  discount,  after  guai*antying 
the'pacymcttt  thereof,  such  agreement' is  not  usurious  or  illc- 

DeOree  appedl^d  from  stf&rmed  With  costs. 
.   Barent  P.  Stoats  et  al  v.  Btdker  Bickiiell  tt  al     C.  Ste- 
vAn«i,  f6r'  complainants ;  R.  W.  pEcmrAM,   for  defendaVit 
Bicknell.    Motion  to  dissolve  injunction  graiiled.    Co^ts  of 
defendant,  Bickndl,  to  abide  the  event 

Belen  Qjiutckeiibush  et  at  r.  Maii  Leonard  et  ah  M. 
pAiRctiiLb'iliid  7.  CHARt,  for  compUihant ;  C.  d^  S.  Stsvens, 
Abfttemenc  and  fcHr  didfendants.  The'  chancellor  decideil  that  the  rtiarriage 
oPoiie  of  the  ^male  complainants  in  this  casfe,  lilthough  af- 
tek*  the  decree  in  the  cause,  was  an  abatemeiitof'^tbe  suit,  and 
that  it  must  be  revived  either  ihTavor  of  or  agafnst  the  hus- 
band before  any  further  proceedings  can  be  had*  in  the  ^uit» 
except  to  set  aside  the  irregular  proceedings  which  have  been 
had  in  the  master's  office  in  the  meantime.  But  that  the  de- 
cree of  the  court  of  errors  affirming  the  decree  of  this  court, 
although  made  after  the  marriage  of  one  of  the  complainants, 
was  not  void,  but  must  be  carried  into  effect  here,  after  the 
proper  parties  are  brought  before  the  couil 

That  the  marridge  of  a  female  defendant  pendent  lite,  dbes 
not  abate  the  suit;  and  that  it  is  only  necessary  in  such  a 
cake,  to  bbtain  an  order  that  the  suit  proceed  against  heir  by 
her  new  name,  in  conjunction  with  that  6f  her  husband; 


ravivor. 


Tliat  if  af\er  the  abatement  of  a  suit  by  the  marriage  of  tf 
fomaJe  complamant,  there  is  a  decree  obtained  in  her  favor, 
the  defendant  is  bound  by  it  and  cannot  afterwards  urge  the 
ocjection  that  the  suit  had  abated  by  her  marriage. 

That  as  the  statute  anthorizing  the  revival  of  suits  on  a 
summary  application  to  the  court  by  petition,  does  hot  apply 
to  Che  abatement  of  a  suit  by  the  marriage  of  a  female  com** 
plainatit,  but  only  to  cases  of  abatement  by  the  death  of  a 
party,  tlio  proper  course  to  revive  a  suit  abated  by  marriage 
is  to  proce^dby  bill  of  revivor, 

As  to  the  regularity  of  the  proceedings  in  the  matftdr's  of- i*w«^'np*" 
fice,  the  chanceifor  observed  as  follo#)9 :'    ^Tha  ftilit  objec- 
tion to  Ifae  proceeding^  in  the  mAster'tf  office,  and  whicHy  I 
think,  is  well  taken,  is  fhat  under  the  decree  ia  this  (taaa,  Hia 
complainants'  solteitbi  was  entitled  to  the  prtM^aution  df  tlia  ^^JJi"  rf*? 
reference  in  the  fim. instance;  and  liiat  the  mAiettof  of  the®^'^*'*'^* 
defemdobta  had  no  aright  to!  carry  the  decree  into  the  rtiaster'a* 
office  until  the.  saUciloif  who  had  the  eairriage  i»f  the  dteertrer 
had. made  d^iault^iand  had  been  deprived  of  bts  right  to  pT0<> 
sfcute  the  referett^e  bytao  order  of  the  ooinri     Aa  a  geiieiwl: 
rule  the  party  obtfldning  m  dsder  of  tehfhmte^  it  amitled  Mi 
the  proaecutioti  thereof  in  the  first  inMince.    And  whenA9  0 
•decree  ia  made  oi^  4he  Ihearingt  directing'  a  yefBrenoe  in  wllibll< 
both,  parties  have  aa  intbreet^  the  eosiplainantf s  soiioitor  is> 
eatitled'to  pr08e<)ute.th&  r^fereaoe^  unless  ^e  oou^t^  hi  wiiM*- 
ing  the  decree^  thinks  proper  to  doihmit  the  proaecudoh  thete- 
of  to  the^otbsr  party..   In  fludh  a  c^se,  thereforot  if  the  sdif 
citor  of  t]ie  complaiaantnegtecii^  to  carry  the  decSvee.  into  the 
master^s  office,  and  to  take  out  and  siDfve  .a.  suinmons  iipan- 
the  defendant'a  aolieitof 4*  within  the  lime  preiortbed  for  that 
purpose  by  the  101st  rule  of  the  to^xrkj  tke  latlar  shonM  ap* 
ply  to  the  court,  upoa.aotice  to  the  .adversi^  F^tty  to  Have  (ho 
prosecution  of  the  reference  committed  to  bia»;  or.  for  siich^ 
other  order  as  may.  be  proper  to  expedite, the  proceedittga^**- 
And  where  the,  party  entitled  to  tbe  oairrii^  of  the  deefee 
neglects  tqr,  proceed  with  due  dibgenoe^  after  he  kaa  oote-> 
menced.the.  pro^^cultion  of  the  reference  by  tk^  service  of  a 
summons,  to  proceed  thereon,  the  remedy  of  the  other  party 
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is  by  an  application'  to  the  master  under  the  last  clause  of  the 
same  rule^  to  have  the  further  prosecution  of  the  reference 
committed  to  him. 
whatraaiter         The  defeudancs'  solicitor  was  also  irregular  in  this  case  in 

may  execute  ® 

reference.  ^  carrying  the  decree  into  the  olHce  of  an  ordinary  master  who 
was  not  authorized  to  execute  the  order  of  referenoe*  which 
was  general,  without  the  consent  of  both  ^rties ;  under  the 
provisions  of  the  99th  rule.  Where  the  parliiss  ia  such  a  case 
do  not  agree  upon  a  master  to  execute  the  reference,  the 
party  who  is  entitled  to  prosecute  it  should  carry  the  decree 
into  the  office  of  one  of  the  special: -masters  designated  in  that 
rule  to  ex^ecute  -orders  of  reference  in  such  cases. 

m^^notto^'-     '  ^^  was  also,  irregular  for  the  master  to  issue  a  summons  to 

Jnfered"**®^"*  ptoceed  upOUi  a  reference  until  the  decree  was  actually  en- 
tered, and  an  authenticated  copy  thereof  brought  into  his  of- 

Master  to  lie  for-  fioa    The  possessiou  of  the  decree  or  order  of  reference  by 

nished  with  copy  "  * 

of  decree  or  or-  the  master  ia  necessary,  not  only  that  he  may  know  he  has 

der  of  reference.  ^  ^  ^ 

authority,  to  execute  the  reference,  and  to  summon  parties  to 
appear  before  htm,  but  also  to  enable  him  to  exercise  a  pro- 
per discretion  in  .iixiiig  a  reasonable  time  for  the  service  of 
the  autiimonaupoii  the  parties  who  are  to  attend  befbi^  him, 
io  refeteate  to  the  nature  of  the  matters  to  be  inquired  into, 
and:  the  residences,  of  «uch  parties  and  their  solicitors.  A 
discietionary  power  is  committed  tothetnaster  hi  this  respect, 
by.  the  LOOth  role  of  the  court ;  and  it  is  his  duty  to  exercise 
it  in  such  &manner  as  to  do  justice  te  ^th  parties ;  and  not, 
as  is  too  often  the  case,  to  permit  the  party  who  has  the  pn>- 
see&ition  of  the  reference  to  fix  the  tinlie  aud  place  of  the  re- 
fepsnee,^  and  the  time  of  service  of  the  summons  so  as  to  suit 
his  own  convenience  only,  without  any  reference  to  that  of 
the  oAeT  parties  i<n  the  suit'' 
mans  a  final  Th&  chaUc^llor  also  decided  that  a  decree  which,  upon  di- 
recting a  reference  to  'a  master,  gives  all  the  consequential 
directions,  so  as  finally  to  dispose  of  the  whole  case  upon  the 
coming  in  and  confirmation  of  the  report,  by  a  common  order 
in  the  register's  office>  without  the  necessity  of  bringing  the 
case  again  before  the  court  for  any  other  decree  or  directions. 


ia  a  final  decree ;  although  furthar  proceedings  in  the  master's 
office,  are  necessary  to  carry  the  decree  into  effect 

Liberty  to  defendants  to  file  a  bill  of  revivor,  if  complain- 
ants fail  to  file  suoh  a  bill  within  sixty  days.  Proceedings  in 
roaster's  office,  his  report,  and  all  subsequent  proceedings  set 
aside ;  without  costs  to  either  party  as  against  the  others. 

Eli  Benedict  et  oL  v.  Ephraim  8mUh  $t  al  E  P.  Smith  ^^^^^^^  °*^^8a^ 
and  F.  M.  Haioht,  for  complainants ;  O.  Hastings,  for  de- 
fendants. Decided  that  under  the  act  of  April  1833,  (Law9 
<)f  1833,  p.  402,)  a  chattel  mortgage  must  be  filed  in  the  pro- 
per clerk's  office,  unless  there  is  an  immediate  delivery  of  the 
whole  property  embraced  therein,  and  a  continued  change  of 
possession,  or  the  mortgage  itself  is  absolutely  and  wholly 
void  as  to  creditors.  That  a  change  of  possession  as  to  part 
of  the  property  included  in  the  mortgage,  is  not  a  change  of 
possession  of  the  thiags  mortgaged,  within  the  intent  and 
meaning  of  the  statute. 

Decree  of  the  vice  chancellor  affirmed  with  costs ;  upon 
the  giound  that  the  complainants  have  ratified  the  arrange- 
ment made  by  Griffin,  by  their  subsequent  acts,  and  that  such 
subsequent  ratification  is  equivalent  to  a  previous  authority. 

Daniel  IF.  Wing  v.  John  JB.  Stevens,  W.  Hat,  for  com^ 
plainant ;  H.  C.  Ma&tindalb,  for  defendant  Decree  of  the 
vice  ohancellor  affirmed  with  costs. 

Charles  F.  CoUerill  et  al.  v.  Edward  A.  Jee  et  al. ,  Geo. 
F.  Allen,  for  complainants ;  J.  Rroades,  for  defendant — 
Order  of  vice  chancellor  denying  application  for  an  attach- 
ment affirmed,  without  costs  to  either  party. 

Leenard  T.  Cromwell  v.  James  T.  Cromwell  et  al.  W. 
E.  Thorn,  for  complainant ;  C.  T.  Cromwell,  for  defend- 
ants.   Decree  of  the  vice  chancellor  affirmed  with  costs. 

Josiah  Trowhridge  v.  Charles  Christmas  et  al.  H.  K. 
Smith,  for  complainant ;  S.  Stevens,  for  defendants.  De- 
cision of  the  vice  chancellor  overruling  demurrer  affirmed 
with  oosts,  and  proceedings  remitted. 


.» 


SUPPLDMENT  TO  THE  SARATOGA  SENTINEL 


PUfiUSHED  JBY  WILBUR  &  COREY,  AT  91.00  PER  ANNUM. 

Tol.  UL]  HAKCH  7, 1841.  [Ro.  !. 


COURT  OF  CHANCERY. 


DECISIONS  OF  THE  CHANCEUI^OR, 

MARCH  7,  1843. 


Sarah  Burr  hy  Sidney  D.  Burr  her  next  friend,  v.  Jona^ 
than  Burr.  This  was  an  application  on  the  part  of  the  de-  g^[^*'*^  . 
fendant  to  stay  the  proceedings  upon  a  decree  against  him  '»n  «» appeal, 
pending  an  appeal  to  the  court  for  the  correction  of  errors. 
The  bill  was  filed  by  the  wife  against  her  husband  for  a  lim- 
ited divorce^  or  separation  from  bed  and  board.  She  obtained 
a  decree  of  separation,  and  for  alimony  from  the  time  of  the 
commencement  of  the  suit ;  the  arrears  up  to  tlie  12th  of 
October,  1842,  at  the  rate  of  #10000  per  annum,  together 
with  the  costs  of  suit  to  be  paid  immediately,  and  at  the  same 
rale  during  the  natural  life  of  the  complainant,  to  be  paid 
quarterly.  The  decree  also  directed  that  the  allowance  for 
alimony  should  be  secured  to  her  for  her  separate  use  through 
the  medium  of  a  trustee ;  with  liberty  for  her  to  dispose  of 
the  same  as  she  pleased  at  her  death  by  ai\  instrument  in  the 
n<ituie  of  a  will,  and  notwithstanding  her  covertura     The 
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asreais  of  alimony  and  the  costs  of  suit  not  being  paid,  the 
complainant's  solicitor  caused  the  decree  to  be  enrolled,  and 
took  out  execution  for  the  amount  then  due,  as  authorized  by 
the  terms  of  the  decree ;  which  execution  was  levied  by  the 
sheriff  upon  the  property  of  the  defendant  After  such  levy 
and  before  the  sheriff  had  proceeded  to  sell,  the  defendant 
appealed  to  the  court  for  the  correction  of  errors.  He  exe- 
cuted an  fippeal  ,bond  to  his  wife,  with  two  sureties,  approved 
by  an  injunction  master,  in  the  penalty  of  9250,  conditioned 
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to  pay  the  costs  and  damages  which  might  be  awarded  against 
him  upon  the  appeal ;  which  bond  was  Hied  with  the  register. 
He  also  executed  another  bond  to  his  wife,  with  two  sufficient 
sureties,  in  the  sum  of  $60,000,  conditioned  to  prosecute  his 
appeal  and  to  pay  the  amount  decreed  to  be  paid  if  the  de- 
cree should  be  affirmed,  and  to  abide  and  obey  the  order  of 
the  court  for  the  correction  of  errors,  to  be  made  upon  the 
subject  of  such  appeal.  This  bond  was  also  approved  by  the 
injunction  master  and  filed  with  the  register. 

W,  Hay  and  D,  Wright,  for  the  appellant. 

5.  8teven8  and  C  Stevens^  for  the  respondent. 

The  CHANcirLLOR.     Although  the  statute  requires  a  bond 
to  the  adverse  party  upon  the  appeal,  the  bond  must  be  given 
BondbyiuubaAd  in  such  form  as  to  be  valid.     And  if  a  husband  cannot  give 
any  bond  to  his  wife  which  can  be  legally  enforced  in  her 
name,  the  appeal  bond  must  be  given  to  her  next  friend^  or 
to  ihe  reg'ster  of  the  court,  or  to  some  other  trustee  for  her 
use  and  benefit.     By  the  common  law  the  husband  and  wife 
are  considered  one  person ;  and  a  bond.given  by  the  husband 
to  the  wife  would  be  invalid,  as  he  cannot  covenant  with  her. 
(Coventry's  Coke,  112.)     If  a  man  gives  a  bond  to  a  feme 
sole,  and  afterwards  marries  her,  the  bond  is  discharged.  So 
if  she  marries  one  of  the  obligors  in  the  bond.     (Com.  Dig. 
Baron  and  Feme,  Z>.  1.)    The  wife  is  undoubtedly  the  ad- 
verse party  in  this  case.     And  if  it  was  an  appeal  from  a 
decree  granting  an  absolute  divorce,  an  appeal  bond  given  to 
the  complainant  in  her  own  name  would  be  valid.     For  if 
.the  decree  should  not  be  reversed  upon  the  appeal,  she  would 
be  considered  as  a  feme  sole  from  the  date  of  the  original 
decree.    And  if  it  was  reversed,  the  condition  of  the  bond 
would  have  been  complied  with.     But  in  the  case  under  con- 
sideration, I  think  the  bond  should  have  been  given  to  the 
next  friend  of  the  complainant,  or  to  the  register  of  the  court 
as  her  trustee ;  which  would  have  been  a  sufficient  compli- 
ance with  the  statute  requiring  a  bond  to  be  given  to  the  ad- 
verse  party.     The  appellant,  however,  may  amend  by  filing 
a  new  bond  in  the  penalty  of  $250,  to  perfect  his  appeal  or 
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by  depositing  the  amount  in  money  with  the  register^  nunc 
pro  tunc. 

If  the  amount  of  alimony  decreed  to  be  paid  hereafter,  as 
well  as  that  which  is  now  due  and  payable,  is  necessary  to 
be  secured,  to  make  the  appeal  a  stay  of  the  execution  for 
the  amount  now  due  under  the  provisions  of  the  28th  section 
of  the  statute  relative  to  appeals,  (2  R.  S,  606,)  the  bond  in 
this  case  is  wholly  .insufficient  For  the  amount  bow  due 
and  that  which  will  probably  become  due  during  the  residue 
-of  the  respondent's  life  according  to  the  usual  tables  of  mor- 
tality would  be  at  least  equal  (o  the  penalty  of  the  bond.  I 
am  inclined  to  think,  however,  that  in  such  a  case  as  this 
the  execution  for  the  amount  which  is  now  due  should  be 
stayed  by  giving  security  by  a  bond  in  double  that  amount — 
But  that  will  not  stay  the  execution  of  process  of  sequestra- 
tion, to  compel  the  giving  of  security  to  the  trustee  of  the  re- 
spondent, for  the  payment  of  the  future  alimony ;  unless 
such  security  is  given  in  conformity  with  the  decree,  and  de- 
posited with  the  register  to  abide  the  final  decree  of  the  court 
for  the  correction  of  errors ;  as  required  by  the  84th  section 
of  the  statute.  The  decree  in  this  case  directs  the  payment 
of  money ;  and  also  requires  the  execution  of  certain  securi- 
ties  In  trust  to  secure  future  payments.  In  such  a  case,  in 
order  to  stay  the  proceedings  upon  both  branches  of  the  de- 
cree, the  provisions  of  both  sections  must  be  complied  with. 
And  if  only  one  of  them,  which  is  applicable  to  one  part  of 
the  decree,  is  complied  with,  it  will  not  stay  the  proceeding 
under  the  other  part  of  the  decree  appealed  from. 

Although  the  execution  of  a  bond  under  the  provisions  of  tho 
82d  section  of  the  statute  relative  to  appeals  does  not  of  itself 
stay  the  sherifi*  from  proceeding  upon  an  execution  which 
bad  been  previously  issued,  the  court  in  its  discretion  may 
direct  the  execution  to  be  stayed  upon  the  giving  of  such  se- 
curity. There  must,  therefore,  be  an  order  to  stay  all  fur- 
ther proceedings  upon  the  execution  in  the  hands  of  tho 
sheriff,  upon  the  execution  of  a  new  bond  to  the  register  or 
(o  the  next  friend,  in  trust  for  the  complainant  in  the  penalty 
of  at  least  fifty  thousand  dollars,  with  two  su0icient  sureties 
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to  be  approved  by  the  proper  officer  and  filed  with  the  regis- 
ter, within  ten  days.  This  stay  of  the  execution  is,  however, 
upon  the  condition  that  the  ad  ifUeritn  alimony  is  paid  from 
time  to  time  as  directed  by  the  formerorder  of  the  court;  and 
to  be  deducted  from  the  amount  of  permanent  aKmony  de» 
creed  to  be  paid  if  the  decree  of  this  court  is  affirme<}  upon 
the  appeal.  » 

But  the  complainant^  solicitor  is  to  be  at  liberty  to  proceed 
to  enforce  the  giving  of  the  security  for  future  alimony  under 
the  other  branch  of  the  decree  unless  the  defendant  shall 
think  proper  to  stay  such  proceedings  pending  the  appeal  by 
giving  the  security  and  fih'ng  it  with  the  register,  to  abide  the 
final  decision  of  the  appellate  court. 

JoBephtne  Cuyler  el  ah  v.  Skrman  H,  Bt>gert  et  ai.  S.  M. 
WooDKUFFy  for  appellants;  J.  Rhoades,  ibr  respondent. 
Decree  appealed  from  affirmed  with  costs,  and  proceedings 
remitted. 

Ahbe  M.  House  et  ah  v.  John  House  et  ah  S.  STKVENa, 
fbr  complainants ;  E.  H.  Kimball  and  R,.  B.  KimbaIl,  for 
What  an  ii-  defendants.  Decided  that  mill-stones,  bolts,  and  other  ma- 
chinery  and  apparatus  in  a  flouring  mill,  necessary  for  man- 
ufacturing flour  therein,  descend  to  the  heir,  upon  the  death 
of  the  owner ;  and  do  not  go  to  the  personal  representative 
of  the  decedent,  as  personal  property  ;  although  not  fixed  into 
the  wall  of  the  building  so  as  to  be  essential  for  its  support. 
Sirerpreinisef  "^^^^  where  a  mortgage  is  given  for  the.  purchase  money 
of  the  land  mortgaged,  the  wife  of  the  mortgagor,  in  case  she 
survives  him,  takes  her  dower  therein  subject  to  the  mort- 
gage, and  must  keep  down  one  third  of  the  interest  from  the 
time  of  her  husband's  death,  until  the  mortgage  is  paid ;  and 
then  she  must  contribute,  towards  the  payment,  a  sum  which 
will  be  equal  to  the  value  of  an  annuity  to  the  amount  of  one 
third  of  the  interest,  for  the  residue  of  her  life. 

That  where  the  wife  joins  with  her  husband  in  the  ezecu^- 
tion  of  a  mortgage,  or  where  it  is  executed  by  the  husband 
alone,  previous  to  the  marriage,  she  must  contribute  to  keep 
down  the  interest  and  to  pay  ofl*  the  mortgage  in  the  same 
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manner.     For  in  that  cose  she  Is  only  entidedto  dower tfi 
the  equity  of  redemptioiri  subject  to  the  tnortgsge; 

Decree  declamg  tlie  rrghls-  of  ihe^  pfttfiefi  acco/diiigly*, 
and  directing'  a  referetiee  to  a  master  to  take  the  aeeonnt  ol 
the  estate  in  the  usual  farm.  AH  further questtontf  and  dhec^ 
tions  reserved. 

John  Heath  r.  Oarrett  H.  Strpker  etcd.  R.  W,  PsciorAtfv 
fbr  appellant ;  Af .  T.  Riitivolds,  fbr  respondent  Ordev  ap- 
pealed from  reTersed,  and  applieatioit  fbr  a  receiver  grUttteli 
Costs  to  abide  the  events 

Benjamin  Pond-  el  ttl  v.  Fkmp  Btrgh'  et  A  H.  H AMit- 
TON,  for  complainants ;  Si  Smsyvnt  aa<f  J.  tLmMttm^^  fofdld^ 
fendants.  Decree  declaring  the  rights  of  the  several  patties^ 
for  the  sale  of  the  premises",  and'fbr  a  distrihotibn  ofthe  pro- 
ceeAi  after  paying-  the  taxahlb  costa  of  all  this  *  paitiee-  oal  of 
such  proceeds. 

Thomas  Ktrkpatrick  r.  James  Gibbons  et  al.  ft.  B.  1^VB>^ 
STBE  and'  D.  WitTdiiT,  for-  complainant ;  Ima  H AKxia,  for  db^ 
fendants.  Application  to  let  iff  diefendant,  T.  J.  Glbttons,  ttt 
make  a  d^fefnce  upon  terms,  disnied  with  costs. 

Joseph  Slocum  v.  Joseph  P.  Mosher  et  dl.  Dl  L.  Sn^ 
MotTX,  for  appellant ;  S:  SftEVENSy  ibr  respondent.  Dbcree 
of  the  vice  chancellor  affirmed  with  costs. 

Bufus  Sheldon  v.  Caleb  B.  Morgan,  H.  Shbldoi^,  fbr 
appellant ;  G.  LAwmrKcn,  for  respondent  Order  appealed 
ftom  aiiirmed  with  costs. 

In  th^  matter  ofiheRbeefwrsfthn  Canajoharie  and'  CaU 
MR  Rail  Rbad  Company:  Hbaac  PatrTN,  fbr  petitioner: 
Application  by  a  receiver  in  a  creditors' suit  for  authbritf  tb  Ji^SSj^JJ.  ** 
receive  from  the  stockholders  of  the  corporation,  so  much  of  *^"*"^*** 
theamount  due  on  tlte  stock  as  will  be  sufficient  to  satisfy 
the  debts  of  the  company:  TtfK  ChancTellok.  **ilf  th6  re- 
ceiver in  such  a  case  can  compel  payment'  from  the  Ktoisk-^ 
holders  whose  stock  is  not  paid  in,  upon  which  question!  ex^ 
press  no  opinion,  the  order  appointing  him  receiver  givei^ 
him  all  the  authority  which  is  necessary,  eifh^r  to  collect  tb^ 
amoant'  due,  or  to  compromise  doubtful  cliiims.  And  I'  a^n' 
satisfied  this  court'  has  no  power,  upon'  a  sumAiary  applica** 


14 

tiaa«  to  make  an  order  directing  the  stockholders  to  pay.  If 
the  receiver,  and  not  the  complainant  in  the  suit  in  which  he 
has  beenappoiotedi  is  the  proiper  person  to  file  a  bill  to  com- 
pel  them  to  pay  up  the  balance  of  their  stock,  he  is  at  liberty 
to  proceed,  as  he  may  be  advised  by  counsel,  with  the  con- 
sent of  the  complainant  in  the  suit ;  and  may  institute  such 
suit  or  suitSi  either  at  law  or  in  t^his  court,  as  he  may  think 
proper.  But  if  he  has  no  funds  in  his  hands  to  pay  .the  costs 
of  the  suit,  in  case  he  should  fail  therein,  he  should  not  bring 
such  suits  without  being  indemnified  by  the  complainant  in 
the  suit,  im  which  he  has  been  appointed  receiver,  or  by  the 
,  other  creditors  of  the  corporation,  fo/  whose  benefit  ;such  suits 
are  brought'^ 

Philo  D.  Miekles  y.  George  Braytotu    H.  Shkldok,  for 
utog.  ftppellant ;  G.  LAwasNcs,  for  respondent.    This  was  an  ap- 

chMv«^under    P^al  by  the  complainant  from  an  order  of  the  vice  chancellor 
bMkrupt  act.    ^  ^^^  seventh  circuit .   The  complainant  recovered  a  judg- 
ment against  the  d^feodant^  and  after  the  reti^rn  of  an  eze* 
cution  uttsi^tisfied,  he  filed  ^  creditors  bill  against  the  defend* 
*  ant  in  this  court    On  the  ninth  of  July,  1842,  the  defendant 

obtained  a  final  discharge  from  all  his  debts  under  the  bank- 
rupt aot ;  and  subsequent  to  such  discharge  he  obtained  a 
decree  in  this  cause,  dismissing  the  complainant's  bill  with 
costs. 

The  CiiANGBLLOK*  As  the  complainant's  bill  was  dismis* 
sed  with  costs  in  this  case,  I  must  presume  it  was  filed  against 
the  defendant  without  any  just. cause.  The  only  question, 
therefore,  is  whether  Abe  complainant  had  any  .right  to  set  ofiT 
his  judgment,  from  which  tbi^  .defendant  bajd  been  duly  dis- 
.  charged  under. the  bankrupt  act,  againstthebillof costs  in 
this  suit,  which  the  defendant  has  subsequently  obtained 
against  him.  And  I  think  it  is  clear,  that,  he  ha^  no  such 
right,  either  legal  or  equitable.  It  is  true  most  of  the  servi- 
ces of  the  solicitor,  for  which  this  decree  for  costs  was  after- 
wards ^ade,  were  performed. before  the  defendant  was  dis- 
qharged  under  the  bankrupt  act.  And  if  the  decree  dismiss- 
ing the  bill  with  costs  had  been  made  before  that  time,  the 
complainant  would  have  had  the  technical.Tight.jbo  ofi^^et  his 


15 

judgme  against  the  coists,  so  as  to  deprive  the  «oIicitor  of 
what  wa  equitably  due  to  him  for  his  services.  But  as  the 
defendaat  had  no  vested  right  to  any  part  of  the  costs  as 
against  the  complainant,  prior  to  the  final  decree,  the  solicitor 
cannot  be  deprived  of  the  costs  which  are  equitably  his.  If 
the  complainant  had  slandered  the  defendant,  or  had  assault- 
ed him  while  the  judgment  on  which  the  bill  in  this  case  was 
founded,  was  in  full  force,  and  the  defendant  had  recovered 
damages  for  that  injury  subsequent  to  his  disc  barge  under 
the  bankrupt  act,  no  one  could  for  a  moment  suppose  that 
this  judgment,  which  had  been  discharged  before  the  re- 
covery of  such  damages,  could  be  offset  against  them.  And 
yet  the  equitable  right  to  an  offset  would  be  as  strong  in  that 
case  as  in  this,  if  not  stronger^ 

The  decision  of  the  vice  chancellor  was  therefore  right ; 
and  the  order  appealed  from  must  be  affirmed,  with  costs. 
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DECISIONS  OF  THE  CHANCELLOR, 

APRIL  4,  1813. 


Abraham  Lain,  jun.,  v.  Isaac  Lain^  adm^Ty  ffc.  James 
Taylor,  for  appellant ;  D.  B.  Prosser,  for  respondent. 

The  chancellor  laid  it  down  as  being  the  settled  practice  of  only!  ^'*^  * 
this  court  and  of  the  court  for  the  correction  of  errors,  to 
permit  an  appeal  to  be  brought  from  a  decree  involving  the 
question  as  to  the  equitable  right  to  the  general  costs  of  the 
cause ;  although  the  giving  or  refusing  of  costs  was  a  matter 
of  discretion  merely,  and  depended  upon  the  facts  and  cir- 
cumstances of  the  particular  case,  and  not  upon  any  certain 
and  fixed  principles  of  law.  And  in  analogy  to  this  rule  as 
to  costs  resting  in  discretion  merely,  he  held  that  an  appeal 
would  lie  to  this  court  from  a  decision  of  a  surrogate  in  rela* 
tion  to  the  costs  of  a  suit  or  proceeding  before  him  to  call  an 
executor  or  admiuistrator  to  account. 

Sentence  and  decree  of  the  surrogate  affirmed,  with  costs ; 
and  interest  on  amount  of  costs  awarded  by  him,  as  damages 
for  the  delay  caused  by  this  appeal.  Interest  to  be  computed 
from  the  time  when  the  costs  were  payable  by  decree  of  sur- 
rogate. 

Ann  Powell  et  aly  v.  Martha  Murray  et  al,  6.  SuLLiVANt 
for  complainant ;  J.  L.  Mason  and  S.  A.  Foot,  for  defend- 
ants. 

Decree  appealed  from  affirmed,  with  costs.    Decree  of 

affirmance  to  be  entered  nunc  pro  tunc  as  of  the  26th  of  Jan- 
uary, 1841. 
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Id 

JSdward  N.  Bibby  et  aLj  appellants j  v.  Jokri  Myer^  respond* 
enL  W.  SiLLiMANy  for  appellants ;  R.  N.  Morrison,  for 
respondent 

Order  appealed  from  reversed,  and  petition  of  respondent 
dismissed,  without  costs  ;  but  without  prejudice  to  any  appli- 
cation to  be  made  in  the  name  of  himself  and  his  wife  after 
such  costs  shall  have  been  paid. 

Mary  Martin  by  Joseph  Dean,  her  next  friend,  v.  Norris 
L,  Martin  et  ah  D.  D.  Field,  for  complainant ;  J.  Green* 
WOOD,  for  the  defendant. 

Decree  declaring  the  rights  of  the  parties  upon  both  ap- 
peals, modifying  the  decree  of  the  assistant  vice  chancellor, 
and  directing  an  account.  Neither  party  to  have  costs  as 
against  the  other* 

Hamilton  Brownell  v.  Frederick  E.  Curtis  et  at.     M.  T- 
Reynolds,  for  appellant ;  D.  Wright,  for  respondents. 
Answorinfuto     The  chancellor  decided,  in  this  case,  that  where  a  bill  is 

discovery  and 

dmniuTiBctore-fiied  fot  discovcry  and  relief  the  defendant  may  answer  and 
make  the  discovery  sought,  and  demur  to  the  relief  only. 

That  there  is  a  class  of  cases  in  which  a  defendant  may 
refuse  to  make  a  discovery  as  to  particular  charges  contain- 
ed in  the  bill,  although  a  demurrer  could  not  have  been  sus- 
tained as  to  the  relief  which  the  complainant  intends  to  found 
upon  such  charges.  Those,  however,  arc  cases  in  which  (he 
discovery  asked  for  would  tend  to  criminate  the  defendant,  or 
subject  him  to  a  penalty  or  forfeiture,  or  would  be  a  breach 
of  confidence  which  some  principle  of  public  policy  does  not 
allow ;  and  where  the  complainant  may  be  entitled  to  the  re. 
lief  sought  upon  the  matters  charged  in  the  bill,  although  the 
defendant  is  not  bound  to  make  a  discovery  to  aid  in  esta- 
blishing the  facts. 

Demarring  to        That  where  the  same  principle  upon  which  the  demurrer 

discovery  and  *  '  * 

aiMwering  as  to  to  the  discovcry  of  the  truth  of  certain  charges  in  the  com- 
plainant's  bill  is  sought  to  be  sustained  is  equally  applicable 
to  the  relief,  the  settled  rule  of  the  court  is  that  the  defend- 
ant cannot  be  permitted  to  demur  as  to  the  discovery  oiiiyt 
and  answer  as  to  tlie  relief. 

Swoverr^*^'       That  this  general  rule  is  equally  applicable  to  Ihe  case  of  a 
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plea ;  and  that  the  defendant  cannot  plead  any  matters  in  bar 
of  the  discovery  merely,  when  the  matters  thus  pleaded  would 
be  equally  valid  as  a  defence  to  the  relief. 

That  where  a  defendant  pleads  or  demurs  to  any  part  of  ^g^S •minJ'** 
the  discovery  sought  by  the  bill, .and  answers  likewise,  if  the  JiSSrSSSlrm 
complainant  takes  exceptions  to  the  answer  before  the  plea 
or  demurrer  has  been  argued,  he  admits  the  plea  or  demur* 
rer  to  be  good,  and  that  if  the  plea  or  demurrer  is  afterwards 
set  down  for  argument  the  defendam  may  move  to  strike  the 
case  from  the  calendar« 

That  if  a  complainants  after  excepting  to  an  answer,  puts  Watr«rof «». 
Ihe  cause  upon  the  calendar,  and  notices  it  for  hearing,  it 
will  be  deemed  a  waiver  of  the  exceptions. 

Plea  of  defendant  E.  C.  Marsh  overruled,  with  costs  of  the 

hearing  before  the  vice  chancellor,  but  defendant  not  to  be 

charged  with  costs  on  the  appeal.    Leave  to  complainant  la 

except  within  thirty  days  to  Marsh's  answer,  if  he  wishes  a 

farther  answer ;  and  defendant  to  pay  costs  and  answer  ex- 

ceptions  within  thirty  days  after  they  are  filed. 

Decretal  order  of  the  vice  chancellor  reversed,  with  costs 

as  to  the  pleas  of  the  defendant  Curtis ;  and  those  pleas  over^ 
ruled,  with  costs.  Defendant  to  pay  costs  and  put  in  his  ans- 
wer within  thirty  days. 

Decretal  order  of  the  vice  chancellor  allowing  the  plea  of 
J.  Marsh  also  reversed^  with  costs.  Defendant  to  pay  costs 
and  put  in  his  answer  in  thirty  days. 

William  H.  Brown  ei  ah  v.  Edmund  Frost  el  ah  E.  Sand^ 
voan,  for  appellants ;  S.  Sherwooo,  for  respondents. 

Appeal  from  a  decree  of  the  assitant  vice  chancellor  ofs«ttinfMM« 
the  first  circuit.  {See  Hoff.  Ch.  Rep.  415.  8.  C.)  Decided 
that  an  original  bill  to  impeach  or  set  aside  proceedings  up* 
on  a  master's  sale  under  a  decree  of  foreclosure  cannot  be 
sustained,  where  there  was  nothing  to  prevent  an  appli* 
cation  in  the  foreclosure  suit,  for  a  resale,  by  those  iqter- 
ested  in  the  premises.  That  if  the  master  sells  at  ap  impro-  JJjti«»  ft*  «^ 
per  time,  or  in  such  a  manner  as  to  prevent  a  fair  competi- 
tion,  or  if  for  any  other  cause  it  would  be  inequitable  to  per- 
mit the  sale  to  stand,  the  proper  remedy  is  by  a  summary 
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application  to  the  court  ia  which  the  decree  wus  m»6e^  for  a 
resale  of  the  premises,  upon  such  terms  and  conditions  as 
may  be  just ;  so  as  to  protect  the  rights  of  the  purcltaser  as 
well  as  of  the  parties  interested  in  the  sale. 
Bifhtof  mortt*-  That  under  a  decree  of  foreclosure  the  mortgagee,  or  any 
Stpurduuler.  Other  party  to  the  suit  has  the  same  right  which  a  stranger 
has  to  become  a  purchaser  at  the  master's  sale.  And  that  if 
the  mortgagee  bids  more  for  the  property  than  it  is  worth,  he 
is  still  bound  to  take  it  in  satisfaction  of  his  debt,  to  the  extent 
of  his  bid,  and  to  pay  the  surplus  money,  if  anyi  to  the  own« 
er  of  the  equity  of  redemption. 

That  where  the  property  is  fairly  struck  off  to  him,  there- 
fore, he  has  the  same  riglit  to  be  protected  in  his  purchase, 
« 

if  he  complies  with  the  terms  and  conditions  of  the  sale,  as 

if  he  were  not  a  party  to  the  suit. 

fnViiid  for^       That  Until  the  master's  report  of  sale  is  confirmed,  the 

?«irt  uTcon-**'*  court  will  not  interfere  to  compel  a  delivery  of  the  possesion 

*""**•  of  the  premisea  to  the  purchaser,  whether  such  purchaser  be 

the  mortgagee  himself  or  a  stranger  to  the  suit.    And  until 

such  confirmation  of  the  report,  any  person  interested  in  the 

sale  may  apply  to  the  court  for  a  resale  if  there   is  just 

ground  for  it. 

Confirwatton  of  guj  that  the  report  of  sale  is  confirmed  of  course  at  the  ex- 
report  not  pre-  ' 

of  aBaoant*o?do-  F^''^^'^'*  ^^  *^®  eight  days  from  the  entering  of  the  order 
*^**'  nisij  if  no  exceptions  are  filed ;  unless  there  is  an  application 

in  the  meantime  to  set  aside  the  sale.  And  that  the  former 
owner  of  the  equity  of  redemption  cannot  prevent  the  con- 
firmation of  the  report  by  tendering  or  offering  to  pay  the 
amount  of  the  decree,  with  interest  and  costs. 

Decree  appealed  from  reversed,  and  bill  dismissed^  but 
without  prejudice  to  right  of  respondents  to  apply  for  a  re- 
sale, in  case  the  master's  report  had  not  been  confirmed  be- 
fore the  filing  of  the  bill  in  this  cause. 

Abraham  H.  Bradley  v.  Cheney  Amidon  et  ah  P-  Oct* 
WAT8B  Jun.,  for  complainants ;  E.  Forman,  for  defendants. 

Decree  of  the  vice  chancellor  reversed,  and  bill  dismissed 
with  costs,  including  the  costs  of  the  executors  and  trusteee 
upon  this  appeal. 
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Isaac  F.  Mahhy  ei  ah  v.  Talhifi  P,  Powfis  eJ  ah  M. 
FiLLMOR£  and  N.  K.  Hall,  for  appellants  ;  J.  L.  Talcott» 
for  respondents. 

So  much  of  the  decree  of  the  vice  chaocellor  as  is  appeal- 
ed from  reveised ;  and  the  respondents  and  all  persons  claim- 
ing uader  them  directed  to  be  perpetually  enjoined  from  pro- 
ceed! og  in  any  way  to  entorco  payment  of  the  bond  and 
mortgage,  and  the  same  ordered  to  be  delivered  up  and  can- 
celled.    Proceedings  remitted  to  vice  chancellor* 

John  Padgelt  v.  John  B.  Lawrence  €t  ah  H.  VANOtft 
Ltn,  for  complainant ;  James  Clapp,  for  defendants 

Decree  of  the  vice  chancellor  of  the  sixth  cireuit  rsversed, 
and  bill  bfsmissed  with  costs. 

David  Russell  v.  Mram  Allen  el  ah  D.  Buel  Jan.,  for 
complainant ;  S.  Stevens,  for  defendants. 

Decree  appealed  from  affirmed  with  costs. 

Hubhell  Knapp  v.  Mary  E.  Alvwrd  administratrix  ^c. 
Ira  Harris,  for  th^  creditors,  Rathbone  dc  Smith ;  S.  Ste« 
vBNs  and  O.  Meads,  for  the  administratrix. 

Decided  in  this  case  that  where  a  power  of  sale  in  a  w^rt-f^JSgllir'**" 
gage  of  personal  property  is  coupled  with  an  interest  in  such  JjJ^. ****'' 
property  in  the  mortgagee,  by  way  of  lien  upon  it  for  debts 
and  liabilities  incurred  for  the  mortgagor,  such  power  of  sale 
win  survive  on  the  death  of  the  mortgagor. 

That  a  factor  has  a  lien  upon  property  of  the  principal  in  ^'^^  ^  *  '*'^^^' 
his  handH,  and  may  retain  for  a  general  balance,  including 
responsibilities  incurred  in  the  execution  of  his  agency.  Ex- 
ceptions to  master's  report  overruled  with  costs,  and  report 
confirmed. 

WUliam  G.  Boardman  ei  ah  v.  Ellas  O.  Halliday  et  ah 
Ira  Harris,  for  complainants;  L.  H.  Sakdford,  for  assign- 
ees. 

The  chancellor  decided  in  this  case  that  an  asstgnment  of  JJgjwBjjj*  by 
a  debtor's  property  in  trust  for  the  payment  of  his  dc^**»  JjrS'ii"**?*^ 
which  confers  upon  the  assignee  a  power  to  give  future  pre-  f^nucM. 
.feronces  among  the  creditors,  or  to  pay  the  dobts  of  the  as* 
signor  in  such  order  of  priority  as  the  assignees  should 
judge  most  just  and  equitable,  is  fraudulent  and  void. 
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?ui*??weMo^^t      T^^^  ^^^  ^^'^^  ^^  ^  deputy  sheriff  is  vacated  by  the  resig* 

after  resignation  nation  of  the  sheriff;  and  that  to  enable  a  deputy  rightfully 

•f  sheriff  jQ  discharge  the  »luties  of  the  office  under  the  person  upon 

whom   the  duties  of  sheriff  devolve,    upon   his  resignationt 

(i.  e.  the  under  sheriff,)  a  new  appointment  must  be  made  by 

the  under  sheriff,  and  recorded  in  the  county  clerk's  office ; 

and  the  deputy  must  be  resworn. 

25*2r*Ji/^'*'      That  where  there  is  but  one  office  there  cannot  be  an  offi- 

cer  de  jure  and  an  officer  de  facto^  both  in  possession  of  the 

office  at  the  same  time. 

That  where  an  under  sheriff  is  in  the  rightful  possessioa 
of  the  office  of  sheriff,  a  de  facto  deputy  of  the  former  sher- 
iff cannot  legally  levy  an  execution.  But  that  to  make  such 
levy  valid  as  to  third  persons  it  must  ap))ear  he  was  de  facto 
in  the  exercise  of  the  office  of  a  deputy  of  the  then  acting 
sheriff 

Decree  declaring  assignment  void  as  against  complainants, 
so  far  as  relates  to  the  real  estate  upon  which  they  had  a  lien 
or  wjuld  have  had  a  lien  but  for  the  assignment,  and  which 
had  not  been  conveyed  to  a  bona  fide  purchaser  at  the  time 
of  docketing  their  judgment.  As  to  the  rest  of  the  property 
bill  dismissed  without  prejudice  &c.  No  costs  to  either  party. 
Franklin  Whiting  v.  John  Semler  et  al.  H.  H.  Bur  lock, 
for  complainant ;  Harris  Wilson,  for  defendants. 

Decree  appealed  from  reversed  with  costs,  and  a  decree  ^ 
directed  to  be  entered  declaring  the  bill  of  sale  and  the  deeds 
from  Semlerto  Newman  fraudulent  and  void  as  against  the 
complainant ;  and  decreeing  payment  of  the  complainant's 
debt,  with  interest  and  costs,  out  of  the  surplus  proceeds  of 
the  premises,  which  have  been  paid  into  court ;  with  liberty 
to  complainant  to  apply  for  further  directions,  if  necessary. 
Robert  Cole  v.  John  Hallenhack  et  ah  S.  Strong,  for 
complainant ;  E.  Dana,  for  delendant  Hallenhack. 

Decree  of  the  vice  chancellor  affirmed,  without  costs  to        1 
either  party  ;  and  proceedings  remitted.  " 

Josiah  Bowers  and  wife  v.  Loranna  Smith  et  at     M.  SL 
BiDWELL,  for  complainants ;  George  Wood,  for  the  defend- 
ants.    Bill  to  obtain  a  construction  of  the  will  of  Blias  Smith, 
Jurisdiction  in    deceased.     The  chancellor  observed  as  follows,  in  relation  to 
•tructioi  tndT""  the  power  of  the  court  in  settling  the  construction  and  pass-  1 

validity  of  wills,  fug  upon  the  validity  of  wills ;  •'  The  bill  in  this  case  appears  *  | 
to  have  been  filed  upon  the  supposition  that  it  is  a  part  of  the 
established  jurisdiction  of  the  court  of  chancery  to  settle  aU 
questions  which  arise  as  to  tho  construction  and  validity  of  the 
provisions  of  a  will  of  real  estate  as  well  as  of  personal  pro* 
party.  This  court  has  jurisdiction  in  cases  of  trust  And  the 
executor  always  takes  the  legal  title  to  the  personal  estate  of 
th^  testator  as  a  trustee.     For  so  far  as  the  provisions  of  the 
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will  are  valid  he  holds  tho  property  in  the  cliaracter  of^  trua* 
tee  for  the  persons  to  whom  it  is  bequeathed.  And  if  there 
is  any  part  of  such  property  or  any  interest  therein,  which  is 
not  legally  and  effectually  disposed  of  by  the  will,  he  holds 
it  as  trustee  for  those  who  are  entitled  to  it  under  the  statute 
of  distributions.  Any  person  claiming  an  interest  in  the  per* 
8onal  estate  of  the  testator,  therefore,  either  as  a  legatee  un« 
der  the  will  or  as  entitled  to  it  under  the  stutute  of  distribu- 
tions, may  file  a  bill  against  the  executors  to  settle  the  coil- 
struction  and  ascertain  the  validity  of  the  provisions  of  the 
will,  90  far  as  the  complainant's  interest  is  concerned  ;  and  to 
entible  him  to  obtain  from  the  executors  such  portions  of  the 
estate  as  he  is  either  legally  or  equitably  entitled  to.  So  also, 
if  the  real  estate  of  the  testator  is  devised  to  a  trustee,  upon 
trusts,  some  of  which  are  valid  and  others  invalid,  there  is  a 
resulting  trjst  in  favor  of  the  heir  at  law  ;  where  his  interest 
is  not  turned  into  a  legal  estate  under  the  provisions  of  the 
revised  statutes.  The  cestui  que  trust  in  such  cases  also, 
may  file  a  bill  in  this  court  to  have  his  lights  as  cestui  que 
trust  in  the  estate  settled  and  ascertained ;  and  the  trusts  of 
the  will  carried  into  effect  so  far  as  they  are  valid  and  effect- 
ual. And  where  there  is  a  mixed  trust  of  real  and  personal 
estate  it  fiequently  becomes  necessary  for  the  court  to  settle 
questions  as  to  the  validity  and  effect  of  contingent  limitations 
'  in  the  will  to  persons  not  in  esse ;  in  order  to  make  a  final 

decree  in  the  suit  and  to  give  the  proper  instructions  to  the 
executors  and  trustees  in  relation  to  the  execution  of  their 
trust.  But  i  am  not  aware  of  any  case  in  which  an  heir  at 
law  of  a  testator,  or  a  devisee  of  a  mere  legal  estate  in  the 
real  property  of  the  testator,  and  where  there  was  no  trust, 
has  been  allowed  to  come  into  a  court  of  equity  for  the  mere 
purpose  of  obtaining  a  judicial  construction  of  the  provisions 
of  the  wilL  On  the  contrary  the  decision  of  such  legal  ques- 
'  tjons  belongs  exclusively  to  the  courts  of  law,  except  where 

*  they  arise  incidentally  in  this  court  in  the  exercise  of  its  le- 

gitimate powers ;  and  where  the  court  has  obtained  jurisdic- 
tion of  the  case  for  some  other  purpose." 

Decided  that  husband  and  wife  ouffht  not  to  join  as  co-plain-  ^"^i'*  r«»*tfa»«  to 

*'<r    •  '-L       I   *•  1      •      1      ^  P.1  '^  »  .  wife's  separata 

tins  in  a  suit  relating  exclusively  to  the  wife's  separate  pro-  property;  how 
perty  ;  such  suit  being  considered  as  the  suit  of  the  husband,  *®  ^  brought. 
,  0-       and  as  being  instituted  and  prosecuted  by  him  and  under  his 
influence;  but  that  in  such  a  case  the  wife  should  sue  by  her 
next  friend,  and  make  her  husband  defendant. 

That  the  objecfion  that  the  husband  is  not  the  proper  party  objection  for  de- 
to  file  a  bill  for  his  wife's  separate  estate  will  be  waived  if  the  g^^^  wa?"d"  ' 
defendants  answer  the  bill  without  raising  the  objection. 

Bill  dismissed  with  costs,  but  without  prejudice  to  the  rights 
of  any  of  the  parties  in  any  future  htigation* 
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Susan  Johnson  v.  Abraham  Smith  et  ah  J.  H.  LeOf  for 
complainant  and  others  ;  VV.  Sillimait,  for  W.  B.  Howard. 

Decree  appealed  from  affirmed,  without  costs  to  either  par- 
ty upon  the  appeal ;  and  proceedings  remitted. 

Charles  Kellogg  v.  William  R.  Kellogg  et  ah  Ira  Har- 
BIS,  for  complainant;  B.  R.  Wood,  for  defendants. 

Decree  of  the  vice  chancellor  affirmed,  with  costs. 

Isaac  Brown  v.  Joel  Rathbone.  A.  Taber  and  S.  Beards- 
LEY,  for  complainant ;  Ira  Harris  and  M.  T.  Reylolds,  for 
defendant. 

Decree  appealed  from  affirmed,  with  costs.  i 

Joshua  Field  v.  Samuel  Clark.  J.  VV.  Gilbert,  for  com- 
plainant ;  F.  M.  Haight,  for  defendant. 

Decree  appealed  from  affirmed,  with  costs.  I 

David  Foster  v.   Thaddeus  Jewed  et  ah    J.  Ellsworth^  j 

for  complainants  ;  D.  Wright  and  D.  Cady,  for  defendants.  j 

Original  decree  ordered  to  stand  reversed  as  to  the 
part  thereof  which  adjudges  Thompson  liable  for  the  mon- 
ies paid  upon  the  bond  and  mortgage  hey  end  the  $300  and 
interest,  and  directs  an  account  and  payment  thereof;  and  as 
to  the  residue  of  the  decree,  so  far  as  it  affects  the  rights  of 
Foster  and  Thompson  as  between  themselves,  with  $20  to 
Jewett  for  the  costs  of  his  application  to  be  paid  by  Thomp- 
son and  Foster  equally. 

Samuel  8.  Seward  v.  Daniel  B,  Wood  et  ah     T.  JVf  c  Kis-         i 
SOCK,  for  complainant ;  I.  R.  Van  Duzer  for  defendants. 

Decree  appealed  from  reversed. 

Louisa  Lindsey  v.  Tiffany  Hunn  et  ah  J.  Rhoades  and 
A.  Taber,  for  appellant;  F.  M.  Haight,  for  respondent. 

Decree  of  the  vice  chancellor  affirmed  with  costs. 

George  Crowder  v.  Ira  Hopkins  et  ah  J.  W.  Gerard  and 
A.  G.  Rogers,  for  complainant;  John  PorteEi  for  defend- 
ants. 

Decree  of  vice  chancellor  affirmed  with  costs  as  to  all  of 
the  respondents.  i 

William  Vyse  v.  Thomas  E.  Davis.  C.  Edwards,  for 
complainant ;  W.  C«  Noyes,  for  defendant.  Complainant's 
Ist  and  dd  exceptions  to  master's  report  disallowed,  and  his 
2d  allowed.  And  the  llth  exception  to  answer  allowed. 
Complainant  to  have  costs  of  hearing  upon  exceptions  to  re- 
port not  exceeding  $10  ;  and  to  costs  of  exceptions  to  answer 
finally  allowed. 
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April  18th. 
Frances  O.  Edwards  et  ah  v.  Jacob  Bodine  et  ah     A.  Ta- 
BER,  for  complainants  ;  F.  S.  Kinney  and  J.  Rhoades,  for 
defendants. 

Application  to  set  aside  sale  of  mortgaged  premises.     De-  ?hlncenort®o 
cided  that  a  vice  chancellor,  in  his  character  of  injunction  JJ2fg®befor©*  *° 
1  master^  ha«  no  power  to  make  an  order  in  a  suit  pending  be-  chancellor, 

fore  the  chancellor,  except  for  the  allowance  of  an  injunc- 
tion or  ne  exeat.  And  that  an  order  to  stay  proceedings  in 
such  a  suit,  made  by  a  vice  chancellor,  is  wholly  void. 

Motion  denied,  with  the  usual  allowance  for  costs,  under 
the  rule. 

John  8*  Beekman  v.   Cornelius  Van  Rensselaer  et  ah     J. 
Rhoades  and  S.  Stevens,  for  The  New  York  Life  Insurance 
^         and  Trust  Co.     P.  Gansbvoort  and  J.  J.  Hill  for  James 
Stevenson  the  purchaser. 

Application  for  resale  of  mortgaged  premises  and  for  di- 
rections as  to  the  order  cf  sale.     The  Beekman  mortgage  di- 
I         rected  to  be  paid  out  of  the  proceeds  of  the  land  sold  by  Van 
L         Rensaelaer  to  Van  Epps ;  and  the  proceeds  of  the  island  pro- 
!  perty  directed  to  be  paid  to  Van  Rensselaer  or  to  those  who 

have  the  prior  liens  thereon.  Sale  of  the  island  property 
permitted  to  stand  ;  but  the  sale  of  the  lot  upon  the  main  land 
set  aside,  and  master  directed  to  resell  it  upon  a  notice  of  six 
weeks,  and  to  put  it  up  at  the  sum  offered  by  the  Trust  Conj- 
pany.  4 
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James  C.  Allen  v.  Eliza  Allen.  Hammond  &  Batb3|  for 
complainant  Decree  dissolving  the  marriage,  and  dtclariog 
the  defendant's  child  bom  in  April  1842,  illegitimate. 

Letins  H.  Sandford  v.  Alexander  R.  Jackson  et  ah    L.  H* 

Sandford,  for  appellants  ;  F.  G.  Jewett,  for  respondents. 

tniatwiiibai        Decided  that  where  a  testator  in  terms  declares  that  a  pro- 
dower.  ElecUon  ^ 

u  to,  vision  made  by  his  will  in  favor  of  his  wife  is  in  lieu  of 

dower,  if  she  accepts  it  she  cannot  have  her  dower  in  the  tes- 
tator's estate  also,  even  in  those  cases  where  the  assignment 
of  her  dower  would  not  interfere  with  any  other  provision  of 
the  will  except  such  declared  intent  of  the  testator.  But  that 
to  bar  her  of  her  dower  by  implication,  where  the  testa- 
tor has  not  declared  his  intention  on  the  subject,  by  his  will, 
the  provisions  of  the  will,  or  some  of  them,  must  be  absolute* 
ly  inconsistent  with  her  claim  of  dower,  so  that  the  intention 
of  the  testator  will  be  defeated  as  to  some  part  of  the  pro- 
perty devised  or  bequeathed  to  others  if  she  takes  her  dower 
as  well  as  the  provision  made  for  her  in  the  will. 

And  that  to  deprive  the  wife  of  her  dower,  or  compel  her 
to  elect,  it  Is  not  sufficient  that  the  provisions  of  the  will  ren- 
der it  doubtful  whether  the  testator  intended  she  shoiild  have 
her  dower,  in  addition  to  the  provision  made  for  her  by  the 
will ;  but  the  terms  of  the  will  must  be  such  as  to  show  an  in- 
tention on  the  part  of  the  testator  to  exclude  the  daim  of 
dower. 

Decree  appealed  from  affirmed,  with  costs. 

Mat  2d,  1843. 

William  M.  Price  et  ah  v.  Joseph  Jackson  et  ah  J.  V.  L. 
Prutn,  for  appellant;  W.  S.  Sears,  for  respondent 
Sftowto^Sani-  Decided  that  one  copartner  cannot  transfer  to  another  per^ 
SbS^^*""^  son  any  greater  interest  in  a  debt  due  to  the  copartnership 
and  which  is  not  negotiable,  than  he  has  himself;  that  is,  so 
much  of  such  debt  as  belongs  to  him  in  equity  after  payment 
of  the  partnership  debts  and  the  adjustment  of  the  rights  of 
the  copartners  between  themselves.  And  that  where  the  as- 
signee has  notice  that  it  is  a  copartnership  debt  in  which  he 
18  purchasing  the  interest  of  one  copartner,  that  is  sufficient 
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to  put  bkn  upon  inquiry  as  to  the  rights  of  the  other  copart- 
ner, and  it  is  bis  duty  to  apply  to  him  and  ascertain  his  equit- 
able rights* 

Order  appealed  from  affivmed  with  costs^  to  be  paid  by  ap- 
pellant. 

In  the  matter  of  the  petition  of  Judith  Winthrop.  J.  G- 
F£RG0soN,  for  petitioner  ;  B.  W.  Bonnbt,  for  Mrs.  Chandler. 

Application  for  leave  to  sell  further  portions  of  the  proper- 
ty in  which  tjse  petitioner  has  a  life  estate,  to  pay  taxes  and 
assessnnents  thereon  granted. 

Abraham  Pierce  et  al,  v.  Stephen  China,  K.  Millbk,  for 
appellant ;  H.  Hoosboom,  for  respondent 

Decretal  prder  appealed  from  reversed.  Exceptions  to 
master's  report  allowed,  and  the  exceptions  to  the  answer  dis- 
allowed. Complainant  to  pay  costs  of  exceptions  and  upon 
Ihe  hearing  before  the  vice  chancellor,  and  u|)on  the  refe- 
rence to  the  roaster,  to  be  taxed. 

The  Albany  City  Bank  v.  Abraham  M.  Schermerhom  et  al. 
The  Bank  of  Monroe  v.  The  same.  S.  Jewett  and  S.  Stk- 
VBKs,  for  appellants  ;  A.  Taber,  for  respondent. 

Order  appealed  from  reversed,  and  appellants  ordered  to 
be  discharged  from  the  attachment,  but  without  costs  againsi 
the  receiver. 

William  A.  Tooker  et  ah  v.  John  M.  Oakley^  L.  H.  Sand^ 
FORD,  for  complainants ;  J.  Rhoades,  for  defendant. 

Decided  that  if  one  of  several  executors  or  administrators  P*rtiei. 
who  is  a  necessary  party  to  a  suit  in  this  court,  refuses  to  join 
therein,  as  a  co-complainant,  the  proper  course  is  to  make 
him  a  party  defendant ;  stating  in  the  bill  that  he  would  not 
consent  to  be  a  complainant  in  the  suit.  But  that  one  of  se- 
veral executors  cannot  be  joined  with  the  others,  as  a  com- 
plainant in  a  suit,  without  his  consent. 

Order  allowing  bill  to  be  amended  by  striking  out  the  name 
of  N.  Oakley  as  one  of  the  complainants,  and  making  him  a 
defendant  If  amendment  is  made  within  thirty  days,  it  may 
be  made  without  prejudice  to  the  injunction  and  motion  to  take 
the  bill  off  the  files  and  to  dissolve  the  injunction  to  be  deni- 
ed. But  if  not,  the  motion  to  be  granted,  with  costs  to  be 
paid  by  the  complainants  W.  A.  and  P.  Tooker. 


I 

1 


28 


Application  for  receiver  denied,  but  with  liberty  to  renew 
it  after  amendment  of  bill. 

The  People  ex  relaL  Frederick  F.  Backus  v.  lAftnan  A. 
Spalding. 
bankroT^*no      '^^^^  ^^  ^^  appeal  by-  the  defendant  from  an  order  of  the 
Imprisonment""  ^'^^  chancellor  of  the  eighth  circuit  to  recommit  the  defetid- 
for  contempt,     ^^i  upQQ  ^  conviction  for  a  contempt     The  defendant  had 
been  convicted  for  the  wilful  breach  of  an  injunction,  and  had 
been  fined  for  such  misconduct,  as  directed  by  the  statute. 
After  his  commitment  he  was  discharged  from  his  debts  un« 
der  the  bankrupt  act.     A  supreme  court  commissioner,  sup* 
posing  that  a  fine  imposed  upon  a  party  for  such  misconduct         i 
was  an  ordinary  debt  from  which  the  defendant  could  be  dis- 
charged under  the  late  bankrupt  act,  assumed  the  authority  to 
discharge  him  upon  habeas  corpus. 

J.  L.  CuRTENius,  for  the  appellant. 

A.  Gardner,  for  the  respondent. 

The  Chancellor.  It  is  perfectly  clear  that  the  commis- 
sioner in  this  case  had  no  jurisdiction  to  discharge  the  defmd* 
ant.  The  statute  declares  that  where,  upon  the  return  to  a 
writ  of  habeas  corpus,  it  appears  that  the  party  is  detained  in 
custody  for  a  contempt  plainly  and  specially  charged  in  the 
commitment  by  a  court  having  authority  to  commit  for  such 
contempt,  and  that  the  time  during  which  such  party  may  be 
legally  detained  has  not  expired,  it  shall  be  the  duty  of  the 
officer  before  whom  the  habeas  corpus  is  returnable,  forth- 
with to  remand  such  party.     (2  jR.  8. 567,  ^  40.) 

It  is  not  necessary  in  this  case  to  inquire  whether  a  dis- 
charge under  the  baokrtrpt  act  will  operate  as  a  discharge  of 
a  commitment  as  for  a  contempt  for  the  nonpayment  of  a 
sum  of  money  payable  under  an  order  or  decree  of  the  court 
of  chancery.  But  in  a  case  like  the  present  where  the  de* 
fendant  is  fined  and  imprisoned  for  an  actual  contempt,  and 
the  fine  is  directed  to  be  paid  into  court  to  abide  the  final  or- 
der of  the  court  in  relation  to  the  same,  there  is  no  foundation 
for  a  pretence  that  the  bankrupt  law  was  intended  to  relieve 
the  defendant  from  the  consequence  of  his  criminal  miscon-  * 
duct     Where  the  defendant  in  this  court  is  ordered  or  decreed 
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to  pay  a  sum  of  money,  it  becomes  a  debt,  and  the  ordinary 
precept  to  commit  him  for  not  paying  it  is  in  the  nature  of  a 
capias  ad  satisfaciendum,  and  the  defendant  may  be  discharg- 
ed under  the  insolvent  act  upon  a  surrender  of  his  property. 
(Van  Wezel  v.  Yan  Wezel,  3  Paige^s  Rep.  3S.)  But  where 
a  fine  is  imposed  upon  a  defendant  for  a  wilful  contempt  in 
violating  an  injunction,  or  any  other  criminal  misconduct  of 
the  like  nature,  he  can  neither  be  discharged  under  the  insol* 
vent  laws  or  nnder  the  bankrupt  act,  but  is  in  the  same  situ- 
ation in  this  respect  as  if  such  fine  had  been  imposed  upon 
him  on  a  conviction  for  an  assault  and  battery,  or  stealing. — 
And  until  the  act  of  the  last  session  the  court  itself  which  had 
imposed  the  fine,  for  the  protection  of  the  rights  of  the  relator, 
could  not  discharge  the  defendant  without  actual  payment. 

The  decision  of  the  vice  chancellor  was  unquestionably 
right,  and  the  order  appealed  from  must  be  affirmed,  witli 
costd. 

Charles  Dension  tt  ah  v.  Robert  Mvrris  tt  ah  L.  [I. 
Sardford,  for  appellants ;  D.  S«  Jones,  for  defendants. 

Decree  appealed  from  affirmed  with  costs. 

The  President,  Managers  and  Company  of  the  Delaware 
and  Hudson  Canal  Co,  v.  John  Elling,  Jutu  et  ah  G.  A. 
BicKNELLy  for  complainants ;  G.  A.  Shufeldt,  for  defend* 
ants. 

Decided  that  the  vjranl  of  a  schedule  of  the  property  assign-  want  of  sched- 

.       '^       "^  °      ule    to   assign- 

ed by  a  debtor  is  only  a  badge  of  fraud,  and  is  not  conclusive  »»««'  by  debtor. 

evidence  of  an  intent  to  defraud  the  creditors  of  the  assignor. 

ApplicaXion  for  an  injunction  and  to  extend  the  receiver- 
ship to  the  assigned  propisrty  denied,  with  915  costs* 

John  Haggerty  et  ah  v.  Knowles  Taylor  tt  ah  E.  S.  Van- 
winkle,  for  complainants ;  W.  C.  Noyes,  for  defendants. 

l?he  chancellor  decided,  in  this  case,  that  under  the  provis-  fjffp^g**  partner 
ions  of  the  statute  respecting  special  partnerships,  which  re- 
quire the  terms  of  every  such  partnership  to  be  published  at 
the  commencement  of  its  business,  (1  JS.  8,  764,  %  4,  sub.  5,) 
every  person  dealing  with  a  firm  of  this  kind  is  presumed  to 
have  notice  of  the  termination  of  the  copartnership ;  so  that 
no  foxtnal  notice  of  the  dissolution  of  the  firm  is  necessary  to 
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be  given  to  prevent  any  of  the  general  partners  from  charging 
the  copartnership  after  the  termination  of  the  partnership. 

Order  appealed  from  affirmed  with  cosls. 

Richard  P.  Morgan  v.  The  New-York  and  Albany  Rail 
Road  Co,  and  J.  1.  Coddington, 
Creditor's  bills  a-     This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 

gainst  corpora*  ^^ 

tions.  ihe  first  circuit  appointing  a  receiver  of  so  much  of  the  prop- 

erty and  cifects  of  the  New-York  and  Albany  Rail  Road  Com- 
pany, as  might  be  necessary  to  satisfy  the  complainant's  debt 
and  costs.  The  complainant  was  a  judgment  creditor  of  the 
corporation,  and  his  execution  had  been  issued  to  the  sheriff 
of  the  city  and  county  of  New-York,  where  the  office  or 
place  of  business  of  the  company  was  kept,  and  such  execu- 
tion had  been  roturned  unsatisfied.  The  bill  was  in  the  usual 
form  of  creditor's  bills,  but  it  also  contained  an  allegation  that 
there  were  many  stockholders  of  the  company  who  had  not 
paid  up  their  stock  in  full,  and  from  whom  a  balance  still  re- 
mained due,  which  balance  the  complainant  insisted  should  be 
applied  to  the  payment  of  his  judgment.  He  also  alleged  that 
he  had  applied  to  the  defendant  Coddington,  the  president  of 
the  company,  for  a  list  of  such  stockholders,  but  could  notch* 
tain  the  same,  and  therefore  was  not  able  to  set  forth  the 
names  of  such  stockholders  in  his  bill.  He  therefore  pray- 
ed  a  discovery  from  the  defendant  Coddington  of  the  names 
of  all  the  stockholders  of  the  company  who  had  not  paid  up 
in  full  for  their  stock,  and  the  amount  of  the  deficiency  due 
thereon. 

J.  V.  L.  Pkuyn,  for  the  appellants. 

D.  D.  Field,  for  the  respondent. 

The  Chancellor.  The  counsel  for  the  complainant  is  in 
an  error  in  supposing  that  this  is  a  case  in  which  a  judgment 
creditor  can  obtain  a  preference  in  payment  out' of  the  effects 
of  an  insolvent  corporation  under  the  provisions  of  the  revised 
statutes.  The  word  defendant  in  the  thirty-eighth  section  of 
the  title  relative  to  the  court  of  chancery,  (2  JR.  S.  173,) 
would  undoubtedly  include  a  corporation  as  well  as  an  individ- 
ual, if  the  rights  of  creditors  as  against  corporations,  upon  the 
return  of  an  execution  unsatisfied,  were  not  otherwise  provi- 
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I  ddd  for  in  the  revised  statutes.  But  the  legislature  in  the  act 
of  April  1825,  to  prevent  fraudulent  bankruptcies  by  incorpo- 
rated companies,  to  facilitate  proceedings  against  them,  and 
for  other  purposes,  (^Laws  of  ISQ5^  p.  449,  §  5,)  adopted  the 
principle  as  to  insolvent  cor[)orations,  that  equah'ty  among 
ci;oditors  is  equity ;  and  directed  that  upon  the  return  of  an 
execution  unsatisfied,  the  property  and  effects  of  the  corpora- 
tion should  be  sequestered  and  distributed  equally,  and  in  a 
just  proportion  among  all  the  creditors  of  the  company.  And 
ih}&  provision  of  the  act  of  1825  was  re-enacted,  substantially 
in  the  same  form,  in  the  thirty-sixth  and  thirty-seventh  sec- 
tions of  the  article  of  the  revised  statutes  relative  to  proceed- 
ings against  corporations  in  equity.  (2  R,  8.  463.)  The 
planner  in  which  the  effects  of  the  corporation  are  to  be  dis- 
tributed after  a  decree  in  such  a  suit,  is  the  same  as  is  pre* 
bribed  by  the  seventy-ninth  section  of  the  article  relative 
to  the  voluntary  dissolution  of  corporations,  (2  R,  8,  471,) 
that  is,  to  give  no  preferences,  except  such  as  are  created  by 

I         the  laws  of  the  United  States,  and  such  as  have  been  acquired 

\         by  the  docketing  of  a  judgment  or  decree  so  as  to  create  a  lien 

i  upon  the  real  estate  of  the  corporation. 

The  final  decree  which  is  to  be  obtained  upon  a  bill  filed  by 
a  judgment  creditor  of  the  corporation  under  this  thirty-sixth 
section  of  the  article  relative  to  proceedings  against  corpora- 
tions in  equity,  is  therefore  a  decree  not  only  for  the  benefit 
of  the  complainant  in  the  suit,  but  also  for  the  benefit  of  all 

i  other  creditors  of  the  corporation  who  may  come  in  and  prove 

their  debts  under  such  decree ;  or  under  an  order  of  the  court 
made  previous  to  such  decree,  as  authorised  by  the  fifty-sixth 
paction  of  the  same  title.     (2  R.  S.  466.)    And  the  order  ap« 

i  pealed  from  should  have  extended  the  receivership  to  all  the 

property  and  effects  of  the  corporation  ;  instead  of  limiting  it 
to  so  much  of  such  property  and  effects  as  would  be  sufficient 
to  pay  the  debt  and  costs  of  the  complainant  merely.  In  all 
other  respects  however,  I  do  not  preceive  why  the  order  ap- 
pealed from  is  not  a  good  appointment  of  a  receiver  for  the 
purpose  of  sequestering  the  property  of  the  corporation  under 

'  this  thirty-sixth  section  of  the  article  relative  to  proceedings 
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against  corporations  in  equity.  The  bill,  it  is  true,  contains 
some  allegations  which  were  not  necessary  to  be  stated  there- 
in under  this  section,  and  which  are  only  required  by  the 
180th  rule  of  this  court.  But  the  provisions  of  that  rule,  al- 
though they  were  only  intended  to  cover  the  case  of  an  ordi- 
nary creditor's  bill  against  natural  persons,  are  broad  enough 
to  reach  the  case  of  a  bill  filed  by  a  creditor  of  a  corporatioi^ 
under  this  thirty-sixth  section,  after  the  return  of  an  executioa 
unsatisfied.  And  there  is  nothing  in  that  or  in  the  threB  suc- 
ceeding rules  which  is  inapplicable  to  a  creditor's  bill  filed 
against  a  corporation  after  the  return  of  an  execution  unsatis- 
fied, where  the  final  decree  upon  such  bill  is  to  be  for  the  ben- 
efit of  other  creditors  of  the  corporation  as  well  as  the  cono- 
plainant. 

The  word  petition  only  is  used  in  the  36th  section.  But 
every  bill  in  chancery  is  in  fact  a  petition  to  the  court  for  re? 
lief.  In  the  recent  case  of  Judson  v.  The  Rossie  Galena 
Company  and  others^  (In  Chan.  May  \1^  184^0  i  come  to 
the  conclusion  that  a  suit  might  properly  be  commenced 
against  a  corporation,  under  that  section  of  the  revised  stat- 
utes, by  bill  as  well  as  by  petition  ;  and  that  a  proceeding  by 
bill  was  the  most  proper  mode  of  commencing  the  suit  where 
the  complainant  intends  to  proceed  against  the  directors  or 
stockolders  of  the  corporation,  to  charge  them  personally  in 
case  the  corporate  property  and  effects  should  be  found  to  be 
InsufEcient  to  pay  all  of  the  debts  and  liabilities  of  the  corpo- 
ration. Indeed,  the  forty-fifth  section  of  that  article  of  the  re- 
vised statutes  expressly  recognizes  the  filing  of  a  bill  against 
the  directors  or  stockholders,  as  well  as  against  the  corpora- 
tion, whenever  the  creditor  whose  execution  has  been  return- 
ed unsatisfied  seeks  to  charge  suoh  directors  or  stockholders 
on  account  of  any  liability  created  by  law. 

In  the  case  under  consideration  it  is  expressly  charged  in 
the  bill  that  there  are  stockholders  of  the  corporation  who  have 
not  paid  in  the  full  amount  of  their  stock,  but  whose  names 
are  unknown  to  the  complainant ;  and  he  prays  for  a  discov- 
ery of  the  names  of  such  stockholders  and  the  amount  due 
upon  their  stock.     And  the  fifth  section'of  the  title  of  the  re- 
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Vised  statutes  relative  to  the  powen,  privileges  and  liabilities 
of  corporatioDSy  (I  R.  8.  600,}  renders  such  stockholders  li- 
iible  to  the  creditors  of  the  corporation  to  the  extent  of  what 
remains  unpaid  upon  their  respective  shares  of  the  capital 
stock  of  the  companjf  or  such  proportions  thereof  as  may  be 
required  to  satisfy  the  debts  of  the  company.  The  complain- 
ant therefore,  when  he  shall  have  obtained  a  discovery  of  the 
names  of  the  stockholders  who  have  not  paid  in  the  whole 
nominal  amount  of  their  respective  shares  of  the  stock  of  the 
corporation  as  fixed  by  the  charter  of  Uie  company,  will  have 
the  right  to  amend  his  bill  for  the  purpose  of  making  them 
parties,  to  enforce  their  liability  for  the  deficiency  to  the  ex^ 
tent  prescribed  by  the  statute,  if  the  property  and  efilects  of 
the  corporation  shall  not  be  sufficient  to  pay  and  discharge  all 
iis  debts.  Or  he  may  wait  until  a  final  decree  has  been  ren- 
dered  against  the  corporation,  and  the  corporate  eftcts  have 
been  distributed  according  to  law,  and'inay  then  file  a  supple- 
mental bill  against  such  stockholders  to  compel  them  to  pay 
in  the  amount  due  upon  their  respective  shares  of  the  capital 
stock,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
residue  of  the  debts  of  the  company.    (2  JZ.  8.  465,  ^  49.) 

In  this  case  the  order  for  the  appointment  of  a  receiver  was 
properly  granted,  but  it  was  erroneous  in  not  extending  the 
receivership  to  all  the  corporate  property  and  eflbcts.  It  does 
not  appear  however,  from  any  of  the  papers  which  were  be- 
fore the  vice  chancellor,  that  the  company  owed  any  other 
debts  except  the  complainant's  judgment.  The  appellants 
cannot  complain  therefore  tliat  the  whole  property  has  not 
been  taken  from  the  corporation  and  placed  in  the  hands  of  a 
receiver.  The  order  appealed  from  must  be  affirmed  with 
costs. 

It  was  suggested  upon  the  argument  that  an  injunction  bad 
been  granted,  by  which  the  corporation  was  deprived  of  the 
control  of  the  whole  property.  Such  an  injunction  should  not 
be  issued  ex  parte  on  the  certificate  of  a  vice  chancellor  or  in- 
junction master  out  of  court,  but  upon  the  appointment  of  a 
receiver  of  all  the  property  and  eflfects  of  the  corporation,  it 
is  proper  for  the  oourt  to  make  it  a  part  of  the  order  that  the 
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directors  and  officers  of  the  corporation  be  restrained  fronv 
collecting  any  debts  or  demands  due  to  the  company,  and 
from  paying  out}  assigning,  or  delivering  any  of  the  prop* 
erty,  moAies,  or  effects  of  the  corporation  to  aoy  other  per- 
son, and  from  incumbering  the  same.  The  affirmance  of  the 
order  ibereforp  is  to  be  without  prejudice  to  the  right  of  ei- 
ther party  to  apply  to  the  vice  chancellor  to  have  the  receiv- 
ership extended  to  all  the  property  and  effects  of  the  corpora- 
tion, and  to  iiave  an  injunction  granted  in  the  proper  form  if 
H  has  not  already  been  regularly  issued. 
Proceedings  remitted  to  the  vice  chancellor. 


BENJ.  F,  SHERMAN, 

18  urall-streetf  New-Tork* 
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Barbara  J.  Carroll  v.  ChrisHan  JET.  Sand  ei  dU    W.  C.  BflMtortavuBe- 

tUM  iqwii  fQita 

RuBBBLLy  for  complainant;  L.  H.  Sandfoeo,  for  defendants,  f*'*^  v**!!9*- 
This  tiras  as  appeal  from  an  order  or  deciflion  of  the  rice 
chanceUor  of  the  first  circuit  refusing  to  sec  aside,  modify  or 
dissolve  an  injunction,  and  ordering  the  defendant  Sand  and 
his  attorney  in  an  ejectment  suit  against  J.  M.  Brown,  to  va- 
cate the  judgment  entered  in  such  suit,  or  that  an  attachment 
issue  against  them.  Tlie  bill  in  this  cause  was  sworn  to  <m 
the  18th  oC  July  1842.  On  the  20th  of  the  same  month  it 
was  filed,  and  an  injunction  was  obtained  on  a.certificate  of 
the  yioe  chancellor  acting  as  an  injunction  master,  restrain- 
ing all  proceedings  on  the  part  of  Sand  to  obtain  posBeB8io& 
of  a  lot  of  land  in  the  city  of  New-Fork,  and  restraining  him 
from  exercising  any  authority  or  control  over  the  lot,  or  med- 
dling or  interfering  with  the  same,  or  from  receiving  or  col- 
lecting the  rents  thereof,  or  exercising  any  acts  of  ownexship 
in  relation  to  the  lot.  But  the  day  before  the  filing  of  the  bill 
and  the  issuing  of  the  injunction.  Sand  had  commenced  an 
action  of  ejectment  against  Brown,  who  was  not  made  a  par- 
ty to  this  suit,  to  obtain  possession  of  the  premises.  And  af- 
ter the  service  of  the  injunction  he  proceeded  in  that  suit  tp 
judgment  and  issued  an  execution  for  his  costs,  but  did  not 
take  out  any  other  execution.  Nothing  wa(  stated  in  the  bill 
as  to  the  commencement  of  this  ejectment  suit,  and  the  in- 
junction was  granted  by  the  vice  chancellor  without  knowing 
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that  any  such  suit  had  been  oommeneed.  Another  objeotion 
to  Uie  regularity  of  tlie  injunction  was»  that  the  sureties  in 
the  bond  which  was  given  upon  the  allowance  of  the  injunc- 
tion did  not  justify,  as  required  by  the  172d  rule* 

Thb  Chancellor.  I  think  the  vice  chancellor  erred  in 
sustaining  thi9  injunction  as  a  vijid  injunction  to  restrain  the 
proceedings  in  the  ejectment  suit  against  BrowUf  which  was 
commenced  previous  to  the  filing  of  the  bill  and  entering  the 
order  for  the  injunction.  If  the  complainant  knew  of  the 
ejectment  suit  commenced  on  the  nineteenth  of  July  at  the 
limo  she  filed  her  bill  in  this  oause»  Uie  next  day,  she.- should 
have  amended  it  by  stating  the  fact  of  the  commencement  of 
the  ejectment  suit,  and  by  making  the  defendant  in  the  sniiAft 
law  a  party,  and  she  should  also  have  applied  to  the  vice 
chancellor  to  modify  his  certificate  for  an  injunction  by  di- 
recting the  insertion  of  the  pravision  required  by  the  dSdxule 
in  such  c^ses,  that  the  defendant  should  be  aft  liberty  to  {oo- 
ceed  to  judgment  at  law  in  the  ejectment  sak,  notwithslaiidieg 
the  injunction*  It  is  true  the  solicitors  of  the  com^inant 
state  they  were  not  aware  of  the  commencement  of  the  ^jeot- 
ment  suit  at  the  time  the  injunction  was  allowed ;  but  tl»t  is 
notsuffident  to  establish  the  fact  that  their  client  was  ignorant 
of  the  fact  at  that  time.  Even  if  she  was  ignorant  of  the 
factf  that  could  not  justify  the  extension  of  this  iiyuection  tp 
restrain  the  plaintiff  in  the  qjeetment  suit  from  proceeding  tp 
judgment  theiein,  opntrary  to  the  settled  practice  of  the  court 
For  this  reason  the  injimotioa,  so  fajr  es  it  is  suptposnd  m  e|h 
era^  to  stay  the  proceedings  in  the  ejeetment  smt»  and  the 
filing  of  a  suggestion  and  proceeding  to  ascerlainthQ  niems 
profits  under  the  statute^  must  be  set  aside  or  modified.  And 
as  Brown  is  not  a  party  to  the  suit.  Sand  cannot  be  sestnie- 
ed  from  collecting  his  costs  and  mesne  profita  so  far  as  be  is 
ooncerned.  But  if  the  right  to  such  mesne  profits  are  in  ooa* 
troversy  between  the  parties  in  the  present  suit,  it  may  be  a 
proper  case  to  direct  them  U>  be  paid  into  court  to  ebide  the 
eveft^  when  tfaey  sl^  have  been  ascertained  and  ooUeoled 
by  the  sheri£ 
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I  think  the  vice  chancellor  aho  erred  in  stipjpoanig  that  the  f^S^f^^^^ 
injunction  master  was  not  boand  to  require  tlie  sureties  in  the  ^^'^■'^ 
bond  given  upon  the  allowance  of  the  injunction^  under  thd 
last  clause  of  the  31st  rule»  to  justify  as  in  other  cases.  The 
object  of  allowing  the  injunction  master  to  dispense  inth  sure- 
ties, in  certain  cases,  wta  to  enable  the  complainant  to  give 
his  own  bond  when  his  personal  responsibility  would,  in  the 
opinion  of  the  oiBcer  allowing  the  injunction,  ia  the  class  of 
cases  there  speicified,  afibrd  ample  protection  to  the  defendiftnt 
if  it  should  turn  out  that  the  compkinant  was  in  the  wrong  $ 
in  other  words,  where  the  complainant  himself  was  worth 
more  than  double  the  amount  of  the  damage  which  the  de- 
fendant would  probably  sustain  by  reason  of  the  iqunetion, 
if  the  conlpiainant  should  fail  in  sustaining  it  Bdt  where 
the  officer  aliewing  the  injuhction  in  the  class  of  cases  men- 
tieiied  ia  th&t  clause  of  the  tlst  tule^  is  not  satisfied  with  the 
sufBcienoy  of  the  complaihaht's  own  bond*  and  thinks  that 
one  or  more  sureties  should  join  id  the  same',  he  dioUld  te* 
quire  such  sureties  to  justify  in  double  the  amount  of  the  pen- 
alty of  the  bond  which  he  may  think  necessary  to  toyet  the 
deimttge-the  defendant  may  shstaiii  by  reason  of  the  injunc- 
tioo.  The  psroviinons  of  the  179d  rule  are  general,  and  Apply 
t»all  caeea  in  which  an  officer  of  the  court  is  required  to  pass 
upon  the  suflieieney  Of  sureties,  either  und^r  a  iqiecial  order 
of  the  oburt  *r  by  virtue  ef  any  of  its  general  rules.  The 
wiiole  of  this  injunction  must  be  set  aside  for  irregularity 
thtf refore,  mdees  the  sureties  nained  in  the  bond  in  this  case 
justify  btfoM  th^  vfee  chancellor  u^ithin  seventy  days,  or  n 
ntfw  Kend  is  filed  with  sureties  who  shall  thus  justify.  And 
iff  ease  of  eueh  justification  the  ihjtmotioik  is  still  <o  be  modi'' 
fiM  as  before  directed. 

The  proceeding  to  judgment  in  thd  ejedment  suit  against 
*  Blown  soasto  place  the  defendant  Sand  in  a  situation  to  t^ke 
possession  of  the  pfeihises  whenever  or  as  soon  as  the  ifijufi(> 
tion  should  be  dissolved,  does  not  appear  to  bate  been  im- 
proper under  &e  circumstances  of  this  case,  ani  is  not  shown 
to  have  been  any  injury  whatever  to  the  complaihaht  And 
Brown,  who  is  not  a  party  to  this  suit,  i$  not  entitled  to  the 


interfafenoe  of  this  eourt  to  protect  him  against  a  mere  tech- 
nical violation  of  the  injunction  which  had  been  irregulaily 
issued.    The  part  of  the  order  which  directs  the  appellants  to 
stipulate  to  vacate  the  judgment  and  pay  the  costs,  or  that  an 
attachment  issue  against  them,  must  therefore  be  reveraedy 
and  the  motion  of  the  complainant  denied,  with  costs  to  be 
taxed ;  to  be  paid  to  the  appellants  Sand  and  Bumey. 
And  the  proceedings  are  remitted  to  the  vice  chaneellor. 
Bona  M  aivMi     EUxdbeth  Van  Slyie^  adm^Xf  ^Cf  appdlanif  r.  Valentine 
Schmeckf  respondent.    J*  L.  CuaTSNiusi  for  appellant;  H. 
GAaDNXBf  for  respondent    This  was  an  application  to  dis- 
miss an  appeal  from  the  sentence  and  decree  of  the  surrogate 
of  Niagara  county,  for  the  payment  to  the  respondent  of 
#1054,40  and  interest    The  decree  appealed  from  was  en- 
tered the  80th  of  December,  1843,  and  on  the  38th  of  Janor 
ary  thereafter  the  appellant  filed  in  thQ  office  of  the  surrogale^ 
an  appeal,  together  with  a  bond  to  die  respondent  in  the  pe- 
nalty of  #100,  with  two  sureties  whose  affidavits  were  annex* 
ed,  stating  that  they  were  householders,  and  were  each  worth 
#200  over  and  above  nXLjuet  debts  and  responsibilities.    But 
the  bond  was  not  approved  by  the  surrogate,  who  was  absent 
from  home  at  the  time  the  bond  was  left  at  his  office,  and  did 
not  return  until  the  evening  of  that  day.    And  when  applied 
to  to  approve  the  bond  about  a  month  aiierwaids  be  declined 
to  do  so  not  only  on  the  ground  that  it  was  loo  late,  but  also 
because  he  did  not  deem  the  sureties  responsible  for  the 
'  amount  required.    The  bond  was  also  defective  in  form;  the 
condition  thereof  being  that  the  appellant  should  diygently 
prosecute  her  appeal,  to  efibct,  and  pay  all  such  costs  as  should 
be  adjudged  against  her,  in  the  event  of  her  failmre  io  ebiain 
a  reureal  of  the  decision  appealed  from^  instead  of  a  condi- 
tion to  prosscute  her  appeal  to  e&ct,  and  to  pay  <<all  costs 
that  should  be  adjudged  against  her  by  the  court  of  chance-  ^^*^ 
Tj ;"  as  required  by  the  108th  section  of  the  title  of  Revised 
Statutes  relative  to  writs  of  error  and  appeals.    The  petition 
of  appeal  filed  with  the  register,  was  also  defective  in  form, 
as  it  did  not  show  who  were  intended  to  be  made  parties  to 
)he  same^  as  respondents  in  the  appeal. 


T»R  Ohakcbllo*.  If  00  other  diffictiUy  existed  in  this 
than  the  technical  defect  in  the  condition  of  the  bond, 
that  could  be  remedied  by  allowing  the  appellant  to  amend 
under  the  provisions  of  the  Revised  Statutes  on  that  subject. 
(2  JRL  B.  556,  ^  34.  Potter  v.  Barker,  4  Paige's  Rep.  290.) 
The  formal  defect  in  the  petilion  of  appeal  is  also  one  which 
this  court  would  permit  the  appellant  to  amend  upon  pay- 
ment of  eoats. 

Bot  the  slatote  declares  that  the  appeal  shall  not  be  effect- 
ual until  a  bond  shall  be  filed  with  the  surrogate  with  two 
soffiolent  sureties  to  be  approved  by  him.  (2  A  8.  610, 
^106.)  If  the  appeal  bond»  therefore,  is  not  approved  by  the 
surrogate  the  appeal  is  irregular  and  must  be  dismissed  ;  as 
tUe  coitrt  has  no  power  to  amend  such  a  defect.  Here  the 
bond  was  not  approved  by  the  Surrogate,  and  he  states  in  his 
sMavit  that  he  did  not  consider  the  sureties  responsible  for 
the  amount  required*  Their  affidavit  of  justification  was  not 
eqinvident  to  an  approval  of  the  sureties  by  the  surrogate. 
For  if  he  doitbted  their  responeibility  it  was  his  duty  to  exa- 
fnitte  them  on  oath  as  to  the  particulars  of  their  property, 
whew  it  was  situated,  drc.,  and  the  nature  and  amount  of 
Ifaelr  deblir  and  responsibilities,  before  he  approved  the  appeal 
bond.  A  bond  properly  approved  not  having  been  filed  with 
the  surrogate  within  the  thirty  days  allowed  by  law  for  ap- 
periing,  the  appeal  filed  whh  him  was  irregular  and  must  be 
dtsmiseed ;  with  coats. 

Rdert  ML  Seytnomr  ei  ah  r.  Silas  Marvin  e(  ah    S.  O.  Before  whom  bin 
SasPHXftn,  for  eomplainants;  N.  Bknnbtt,  for  defendants.  "**^  ®*^<>"»  °- 
Decided  that  it  is  no  objection  to  the  jurat  to  a  bill  that  it  was 
teken  befine  a  master  who  is  counsel  in  the  cause. 

Injunction  granted  as  prayed  for. 

WaUam  ft  Bands  v.  Henry  H.  White  ei  ah    H.  R.  My-  opening  decree 

^  to  set  up  defence 

oiURV  for  cooaplainant;    £.  Foot,  for  defendants.     Deci«°^"'<^>'3' 
ded  that,  by  the  settled  practice  of  this  court,  a  defendant  is 
not  to  be  permitted,  where  the  proceedings  against  Iiim  are 
legolar,  to  come  in  after  decree,  as  a  matter  of  favor,  to  make 
his  defence  or  open  his  default,  to  enable  him  to  set  up  the 
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defence  of  usury  ;  except  upon  the  terms  of  paying  the  pnn- 
cipnl  and  interest  justly  due. 

Order  appealed  from  reversed  with  costs,  and  petition  dis* 
missed.  But  complainant  ordered  to  endorse  upon  the  de- 
cree the  amount  of  the  usury,  and  interest,  or  so  much  as 
may  remain  after  deducting  the  costs  therefrom. 

Frederick  De  Peyster  adm'r.  fe.  v.  Margaret  Clendmfng 
et  al.  E.  H.  Owen,  for  complainant;  D.  Ullman,  J.  F.  Mar- 
BUET,  J.  WALLfs,  W.  HooAN,  and  C.  W.  Sandpokd,  for  de- 
fendants. Cause  decided  upon  the  petition  of  the  complain* 
ant,  and  under  the  reservation  contained  in  the  decree,  for 
further  directions  in  relation  to  the  execution  of  the  tnist^  up- 
on the  new  questions  arising  upon  the  death  of  the  widow. 

In  the  matter  of  James  Giles^  a  lunatic,  J.  Rhoadss,  for 
J.  Giles ;  E.  Graves,  for  petitioner.  Issues  directed  to  be 
framed  to  try  the  question  as  to  the  soundness  of  mind  of  the 
alleged  lunatic  at  the  time  of  the  inquisition,  and  for  one  year 
previous  thereto ;  provided  the  petitioner  will,  within  twenty 
days,  consent  to  join  in  the  issue,  and  to  be  bound  thereby, 
and  to  pay  the  costs,  if  any ;  and  shall  give  his  own  bond  in 
the  penalty  of  $400  conditioned  to  obey  such  order  as  may 
be  made  by  the  court  in  the  premises 

Joseph  M.  Bishop  v.  Isaac  W,  Thompson  et  ah  I.  W. 
BisHOF,  for  complainant ;  J.  Holmes,  for  defendants.  Mo- 
tbn  for  receiver  denied  with  costs,  and  injunction  dissolvedi 
with  $8  costs. 

Bathsheha  Avery  v.  John  Avery  et  al.  S.  S.  GAmDiNER, 
for  complainant ;  G.  Miller,  for  sureties  of  receiver.  Re- 
ference directed  to  master  S.  L.  Griffin  to  appoint  a  new  re- 
ceiver in  the  place  of  E.  H.  Luce,  and  the  master  directed  to 
pass  the  account  of  the  former  receiver. 

Simeon  De  Witt  Bloodgood  v.  Nelson  Randall  et  ah  (A 
cases.)  Complainant  declared  entitled  to  conveyances  upon 
paying  the  amount  directed  to  be  paid  to  the  prior  incumbraoi- 
cers  and  the  master's  fees  and  expenses.  If  such  amount  i« 
not  paid  within  twenty  days  a  resale  directed. 

The  same  v.  Nelson  Randall  and  Abhy  Jane  Baker  ei  oL 
Order  directing  purchaser  to  complete  his  purchase  within 
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tea  day?)  or  that  the  |>renfii«e8  be  resold,  upon  a  notice  of 
three  weeks. 

The  JNeW'York  Life  Insurance  and  Trust  Company  v. 
Richard  L.  Allen  et  aL  J.  Edwards,  for  Allen  and  Hinck- 
ley ;  O.  L.  Barbour,  for  purchaser.  Application  for  resale 
denied,  with  costs  to  be  taxed. 

Silas  Brown  et  aL  v,  John  Soulhworih,  S.  A.  Foot,  for 
coroplainants ;  B.  Johnson  and  E.  F.  Smith,  for  defendant. 
Application  for  a  new  trial  of  the  issue  denied.  Pecrce  de- 
claring the  judgment  of  Southworth  fraudulent  and  void  as 
against  the  complainants,  with  costs  to  the  complainants,  to 
be  taxed. 


BENJ.  F.  SHERMAN, 

18  Wall-street,  New- York. 


Thb  gubicriber  will  give  his  prompt  attention  to  such 
cmiBMl  tmsiness  before  the  Chancellor,  as  may  be  sent  to 
him  between  the  May  and  August  terms  of  the  court  of 
chancery. 

May  2d,  1843.  O.  L.  Barbour. 
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COURT  OF  CHANCERY. 

DECISIONS  OF  THE  CHANCELLOR^ 

AUGUST  1,  1843. 


Jane  Benmck  et  ah  v.  John  T.  Cooper,  adtiCr,  ^c.  John  T.  *«v1vot  iQmmi 
Cooper,  adfiCr,  ^c.  v.  Jane  Renwick  etah  J.  Van  Bukkn,  for 
J.  T.  Cooper;  J.  Rhoadeb,  for  Mrs.  Goodrich.  This  was  an 
application  by  J.  T*  Cooper  to  dismiss  the  appeal^  in  the  fir«t 
entitled  causCy  and.  to  revive  the  proceedings  upon  the  last 
appeal,  or  for  such  other  order  as  might  be  proper  under  the 
following  circumstances.  Oliver  E.  Renwick  was  the  ad- 
ministratrix and  J.  T.  Cooper  the  administrator  of  J.  Renwick» 
deceasedi  and  were  cited  to  account  before  the  surrogate  of 
Rensselaer  county,  and  the  final  sentence  and  decree  of  the 
surrogate  was  made  in  March,  1830.  From  a  part  of  that  de- 
cree Jane  Renwick  the  mother  of  the  decedent,  and  Olivia  E. 
Renwick  his  widow,  who  were  entitled  to  distributive  shares  of 
his  estate,  appealed  to  the  chancellor,  and  J.  T.  Cooper  the  ad- 
ministrator appealed  from  another  part  of  the  decree.  The 
first  named  appellants  filed  their  petition  of  appeal,  but  the 
persons  who  were  intended  to  be  made  respondents  therein 
were  not  named.  Before  any  further  proceedings  were  had  on 
either  appeal,  Jane  Renwick  died,  having  in  her  lifetime  as- 
signed all  her  property  to  James  and  William  Renwick,  as 
trustees  for  herself  and  children.  And  Olivia  E.  Renwick, 
the  other  appellant  in  the  first  appeal,  and  one  of  the  respon- 
dents in  the  last,  intermarried  with  Orrin  Goodrich. 

The  Chancellob.    In  the  recent  case  of  Jauneey  v.  RtUhr 
trford,  (9  Paige^e  Rep.  278,^  it  was  decided  that  the  pro- 
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ceedings  to  revive'  upon  an  appeal  from  tiic  surrogate  were 
to  be  substantially  in  tbe  same  form  as  the  proceedings  to 
revive  a  suit  upon  an  appeal  from  the  decree  of  a  vice  chan- 
cellor in  a  suit  commenced  in  chancery.  Here  one  of  the 
appellants  has  died  after  assigning  all  lier  interest  in  the 
subject  matter  of  the  appeal,  to  trustees,  and  the  other  being 
a  feme  sole  at  the  time  of  the  appeal,  has  subsequently  inter- 
married with  one  who  is  not  a  party  to  the  appeal.  As  neither 
the  survivor  and  her  husband  nor  the  assignees  of  the  de- 
ceased appellant  have  caused  the  proceedings  to  be  revived 
within  the  eighty  days  mentioned  in  the  statute,  (2  R.  £f.  1S5, 
^  124,)  this  appears  to  be  a  proper  case  to  require  the  survi- 
ving appellant  and  her  husband,  and  those  who  represent  the 
deceased  appellant,  or  one  or  the  other  of  them,  to  cause  the 
proceedings  to  be  revived  in  the  name  of  the  parties  now  in- 
terested in  the  subject  matter  of  that  appeal,  within  a  limited 
time,  or  that  such  appeal  be  dismissed,  with  costs  to  be  paid 
by  the  surviving  appellant  The  English  practice  appears  to  be, 
where  the  suit  abates  by  the  death  of  a  sole  complainant,  or  of 
all  the  complainantsjvhere  there  were  more  than  one,  before 
decree,  to  require  the  representative  to  revive  the  suit  within 
a  limited  time  or  that  the  bill  be  dismissed  without  costs. 
(^Chowick  V.  Dimes ^  3  Beat>,  Rep.  290 ;  Canham  v.  Vif^cerUf 
6  Land,  Jur.  206.)  And  such  was  the  effect  of  the  decision 
of  Chancellor  Sanford  in  the  case  o(  Pells  v.  CooHf  {Hopk, 
Rep.  450.)  But  by  the  revised  statutes  this  court,  in  such 
cases,  is  authorized  either  to  order  the  revival  of  the  suit  in 
the  names  of  the  representatives  of  the  deceased  complainant 
where  the  defendant  has  an  interest  in  having  it  revived^  or 
to  direct  a  dismissal  of  the  bill  with  costs,  where  the  defend- 
ant merely  wishes  to  get  the  suit  out  of  court  and  obtain  sat- 
isfaction for  the  costs  already  accrued.  (2  JR.  S.  185,  ^  110.) 
In  the  present  case  the  respondents  in  the  first  appeal  have 
no  interest  in  having  the  proceedings  upon  that  appeal  revi- 
ved, if  the  surviving  appellant  and  her  husband,  or  those  who 
have  succeeded  to  the  rights  of  her  co-appellant,  do  not  think 
proper  to  revive  and  prosecute  the  appeal  for  their  own  ben- 
efit   The  proper  course  therefore  is  to  dismiss  that  appeal. 
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with  costs  lo  be  paid  by  the  surviving  appciianti  if  she  and 
her  husband,  or  those  who  represent  the  interest  of  the  de- 
ceased appellant  do  not  cause  the  appeal  to  be  revived  within 
sixty  day^  after  the  entry  of  the  order  upon  this  decision. 

In  the  case  of  the  cross-appeal  by  the  petitioner  Cooper,  it 
appears  that  the  respondent  Jane  .Renwick  assigned  all  her 
property  to  trustees  previous  to  her  death.  And  as  they  have 
succeeded  to  her  interest,  the  appeal  should  be  revived 
against  them  as  the  parties  now  in  interest,  and  the  case 
should  then  proceed  against  them  and  against  Mrs.  Goodrich 
and  her  husband  and  the  other  surviving  respondents,  if  there 
are  any  others;  Aa  order  is  therefore  to  be  entered  accord- 
ingly. And  in  this  case,  as  the  appellant  does  not  appear  to 
have  fiied  his  petition  of  appeal,  the  proper  course  for  him  is 
to  file  such  a  petition,  showing  among  other  things  the  death 
of  one  of  the  respondents  and  that  the  trustees  have  succeed- 
ed to  her  rights,  and  the  intermarriage  of  the  respondent 
Olivia  B.  Renwick  pending  the  appeal,  and  praying  that  she 
and  her  husband  and  the  said  trustees,  and  such  other  persons 
interested  in  the  decision  appealed  from,  as  were  intended  to 
be  made  parties  to  the  appeal,  naming  them,  may  answer 
such  petition  of  appeal,  dsa  And  upon  filing  such  petition 
of  appeal  the  usual  order  may  be  entered  that  the  respondents 
therein  put  in  their  answers  to  the  same  within  twenty  days 
a  Aer  service  of  a  copy  of  the  petition  and  notice  of  the  order, 
in  the  manner  prescribed  by  the  118th  rule  of  this  court  or 
that  the  appellant  be  heard  ex  parte ;  unless  some  of  the  res- 
pondents are  infants,  in  which  case  the  order  to  answer  must 
be  varied  accordingly. 

The  better  course  in  this  case,  on  the  part  of  the  appellant 
Cooper,  would  have  been  to  combine  the  petition  to  revive 
and  the  petftion  of  appeal  and  the  prayer  to  answer  the  same, 
in  one  petition,  in  analogy  to  a  bill  of  revivor  and  supplement 
where  the  original  bill  had  not  been  answered  previous  to  the 
abatement  of  the  suit.  But  as  that  has  not  been  done  in  this 
oase,  a  petitk>n  of  appeal  must  still  be  filed,  stating  therein 
the  order  to  revive  which  has  been  made  upon  the  present 
petttton.    And  if  the  appellant  succeeds  in  his  appeal  and  re- 


46 

covers  cosUi  thereoOf  he  will  only  be  ontided  to  such  costs  as 
he  would  have  received  if  the  petition  of  appeal  and  the  pett* 
tion  to  revive  had  both  been  embraced  in  the  same  petition. 
Amplication  for       j^^j  Bodinc  ei  al  V.  Ogden  Edwards  et  al.    O.  Edwards, 
for  motion ;  J.  Rboadbs,  for  complainants. 

Ths  CiiAifCBLLO&«  This  is  an  application  for  the  resale 
of  mortgaged  premises  under  a  decree  in  a  foreclosure  suit. 
The  application  is  made  by  the  defendant  0»  Edwards,  who 
is  personally  liable  for  the  deficiency  upon  the  sale  but  who 
has  no  interest  in  the  mortgaged  premises.  He  has  therefore 
no  right  to  ask  for  a  resale^  if  he  and  the  representatives  of 
bis  surety  are  discharged  from  liability  for  the  deficiency  to 
the  extent  of  the  full  value  of  the  premises  over  and  above 
the  amount  bid  at  tbe  former  sale*  The  order  obtained  from 
the  vice  chancellor  being  a  nullityi  as  he  had  no.  jurisdiclioii 
in  a  case  pending  before  the  chancellor,  the  sale  was  regular. 
And  the  party  who  had  obtained  the  void  order  to  stay  pro- 
ceedings cannot  oomplain  that  he  relied  upon  the  validity  of 
that  order,  and  that  the  saie  should  be  set  aside  upon  the 
gvound  of  surprise.  It  is  evident  however  that  the  property 
waa  actually  worth  more  than  the  amoujit  of  the  bid,  if  the 
purchase?  under  this  decfce  will  obtain  a  perfect  title  to  the 
whde  premises.  But  if  the  pettttoner  is  right  in  supposing 
that  the  title  is  defective,  then  the  purchasers  at  the  master's 
sale  probably  bid  as  much  for  such  defective  title  to  the  pre* 
mises  as  the  interestjwhich  they  will  acquire  under  the  deciee 
is  actually  worth ;  and  there  is  no  ground  for  setting  the  sale 
aside  for  inadequacy  of  consideration. 

The  complainants  however  offer  to  relieve  O.  Edwards 
and  the  representatives  of  the  estate  of  Vauck  from  personal 
liability  for  the  defieiency,  to  the  extent  of  |ilO,000  bejpond 
the  amount  of  their  bid.  This  to  the  applicant  is  tantamount 
to  a  bid  of  <KtOtOOO  upon  the  property,  which  I  am  satisfied 
is  knore  than  the  premises  are  worth  in  cash  at  the  present 
tioie,  even  if  the  title  under  the  foreclosure  would  be  perfect  in 
the  purchaser.  If  the  complainants,  therefore,  or  their  soli- 
cttor,  shall  within  ten  days  after  service  of  a  copy  of  tlie  or* 
der  to  oe  entered  on  this  applioatioUi  stipulate  to  release.  0« 
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Bdwards^  and  the  heirs  and  personal  representatives  of  Yarick 
from  $10,000  of  the  deficiency  reported  due  by  the  master,  so 
as  to  leare  them  ouly  liable  for  the  residue  of  such  deficiency^ 
but  not  so  as  to  admit  the  actual  reeeipt  of  the  money  so  as.  to 
render  themselves  liable  upon  their  coveoaots  in  the  deed,  if 
the  title  should  prove  defective^  or  to  render  them  liable  for 
thai  $10,000  or  any  part  of  it,  to  the  heirs  or  devisees  of  Bo- 
dtne,  as  for  money  had  and  received  for  their  use,  tben  the 
order  to  shew  causo  in  this  case  is  to  be  discharged.  Bui  if 
the  oomplainants  neglect  to  give  such  slipulationy  the  master 
is  to  offer  the  premises  for  sale  a  second  time  at  a  sum  or 
price  not  less  than  fl^^OOO,  upon  a  notice  of  six  weeks  to  be 
published  in  a  newspaper  in  New- York.  But  if  no  opie  bi()a 
and  actually  pays  down  upon  such  resale  the  ataid  suipi  of 
$12,0009  the  former  sale  to  stand  coiifiripned. 

The  order  to  be  without  pvcjudioe  to  the  rights  of  tl^e  ptarties 
under  the  arrangement  made  at  the  hear^ig  of  this  applica- 
tion:.as  to  the  present  possessioa  of  the  prenuses.  And  in 
case  of  a  resale,  the  costs  of  the  complaiqants  ia  oppofing 
tbis  application  to  be  paid  out  of  the  pvopeeda  of  suph  resijile. 
But  in  case  the  former  sale  stands,  either  under  the  complaia- 
ant^  stipulation  or  for  want  of  a  purchaser  ^t^  the  pifice  at 
vrhioh  the  p«emisos  are  directed  to  be  set  up,  then  the  pet^ 
tiooer  Ogdea  Edwards  is  to  pay  the  costs  of  tl^  complainante 
ia  cf>po8ing  this  appUca,tioo  and  the.  costs  of  advertising  stud 
ieeoUmg»  to  be  taxed.  ■ 

Jomhm  Boynton  V.  David  S,  Jldck^i^  ei  al    W.  I4.  F.  g^J^i^^JS* 
Wausn,  for  the  appelant ;  T.  R.  Swong,  for  the  Msponcjr  S^JJ^JJ?,"*' 
eats.    This  was  an  a^^al  from  a  deeisioi^  of  the  vice  chan-  '^*' 
cellor  of  ihe  aeveoth  circuit,  denying  the  applici^tion  of  a  purt 
chaser  at  a  master's  sa,)e  for  a  writ  of  assiat^Qce  to  put  \m 
IB  the  possessioa  of  the  mortgaged  premises.    The  writ  of  Jjjj/*^  *■»*•*" 
amsta|ic<^  was  a3ked  against  the  mprtgagori,  who  wns  a  p^rty 
to  the  suit,  and  against  his  two  sons  w1k>  were  not  paj^n 
and  who  were  in  the  same.family  wit^  hu(n  upon  the  pren(MS0«» 
The  p^mises  formwly  belonged  tp  the  (iMher  of  the  mortSM" 
or>  the  graMfa^f  o(  the  other  respondents,  who  <;oQveye^ 
4fty;^kW»  thereof  to  D.  S.  39£kw^y  i\i^  mortgagor,  iu  Ifl^ 
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In  1829  the  latter  went  into  possession  of  the  house  on  the 
premises ;  and  in  1833  his  father  altered  the  deed  of  the  fifty 
acres  so  as  to  make  it  embrace  one  hundred  and  fifty  acres 
of  the  premises.  In  1834  D.  S.  Jackway  mortgaged  die 
whole  farm,  embracing  about  180  acres,  to  secure  the  pay- 
ment of  about  9624  and  interest,  which  mortgage  was  fore- 
closed in  this  suit.  At  the  time  of  the  commencement  of  the 
foreclosure  suit  in  1839,  the  mortgagor  and  his  two  soos  were 
living  together  in  the  house  on  the  premises,  and  as  they  all 
swore,  the  sons  were  tenants  of  the  grandfather,  and  occupied 
the  farm  upon  shares,  under  him,  from  the  spring  of  1887. 
They  also  claimed  that  the  mortgagor  and  his  father  had  lost 
all  title  to  the  farm,  which  was  worth  about  $9000,  under  a 
sheriff's  sale  previous  to  1819,  upon  a  judgment  against 
them  recovered  in  1816,  upon  which  sale  6.  Clark  had  pur- 
chased the  farm  for  f  38,  under  which  sale  the  sons  of  the 
mortgagor  claimed  to  have  derived  title  to  the  premises  sub- 
sequent to  the  master's  sale  in  the  present  case. 

The  Chancbslor.  As  the  property  was  bid  off  by  Clark 
previous  to  April,  1819,  for  a  mere  nominal  sum,  and  the 
premises  have  been  held  by  W.  Jacques  and  his  son  ever 
since,  without  any  claim  of  title  under  the  sheriff's  deed  for 
more  than  twenty  years,  there  can  be  very  little  doubt  that 
the  attempt  to  overreach  the  mortgage  by  purchasing  in  the 
title  under  the  sheriff's  sale  is  a  fraud  upon  the  purchaser  un- 
der the  master's  sale  in  this  suit  The  fact  that  the  sons  re- 
deemed the  premises  when  the  same  had  been  sold  under  ft 
subsequent  judgment  against  their  father,  is  also  inconsistent 
with  the  supposition  that  they  believed  he  had  no  interest  in 
the  premises,  either  possessory  or  otherwise,  in  1842.  But 
as  the  father  and  sons  all  swear  that  the  sons  were  in  posses- 
sion of  the  premises  at  the  time  of  the  commencement  of  the 
foreclosure  suit,  they  cannot  be  turned  out  of  possession  upon 
a  writ  of  assistance  to  be  issued  in  this  suit 

The  power  of  this  court  to  give  possession  to  the  purchaser 
at  the  master's  sale,  by  a  summary  proceeding,  only  extends 
to  those  persons  who  are  parties  to  the  foreclosure  suiti  or 
who  have  come  into  possession  under  or  with  the  assent  of 
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those  who  are  parties,  subsequent  to  the  commencement  of 
the  suit  It  makes  no  difierence,  therefore,  whether  these 
two  respondents  were,  at  the  commencement  of  the  forecio* 
sure  suit,  tenants  of  the  premises  under  their  father  or  under 
their  grandfather.  As  to  the  150  acres  embraced  in  tite  deed 
which  was  altered  in  183S,  there  can  be  no  doubt  that  the 
mortgagees  and  those  claiming  wnder  them  would  be  entitled 
to  the  possession  of  that  part  of  the  premises,  not  only  as 
against  the  mortgagor  but  also  as  against  the  grantee  in  thlit 
deed  and  his  grandsons,  who  swear  they  went  into  possession 
under  him  since  the  giving  of  that  deed  and  the  execution  of 
the  mortgage.  For  if,  as  is  alleged,  the  grantee  in  the  deed 
of  the  150  acres  was  entitled  to  the  possession  for  life,  under 
an  agreement  with  the  person  who  claimed  title  under  the 
slieriiT's  deed,  he  transferred  his  life  interest  to  his  son  in  the 
150  acres  by  the  alteration  of  the  deed  in  1833,  and  was 
merely  tenant  at  will  to  the  son  subsequent  to  that  time.  And 
if  he  has  put  his  grandson  in  possession,  with  the  permission, 
either  express  or  implied,  of  the  mortgagor,  subsequent  to  the 
mortgage,  they  cannot  be  permitted,  in  an  ejectment  suit 
brought  by  the  purchaser  at  the  master's  sale,  to  set  up  an 
adverse  title  acquired  by  them  subsequent  to  the  mortgage,  to 
prevent  his  enjoying  the  possession  of  the  premises,  at  least 
during  the  life  time  of  their  grandfather.  But  to  enable  this 
court  to  divest  them  of  that  possession  by  a  writ  of  assistance 
in  this  suit,  the  complainant  should  have  made  them  parties 
to  the  suit,  as  persons  who  had  gone  into  possession  under 
the  mortgagor  or  with  his  assent,  subsequent  to  the  mortgage. 
The  vice  chancellor  was  therefore  right  in  refusing  the  writ 
of  assistance  as  to  the  two  sons  of  the  mortgagor  who  were 
not  parties  to  the  suit. 

I  am  not  satisfied,  however,  that  the  mortgagor  was  not  in 
the  actual  possession  of  some  part  of  the  house,  at  least,  at 
the  time  of  the  commencement  of  the  foreclosure  suit  in  Feb- 
ruary, 1830.  It  is  not  pretended  that  the  mortgagor  rented 
the  whole  house  to  them,  so  as  to  deprive  him  of  tlie  right  to 
remain  there  with  his  family ;  and  as  the  house  belonged  to 
him,  and  not  to  the  father,  under  the  d^d  of  the  150  acres. 
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there  does  not  appear  to  be  any  ground  for  supposing  he 
would  relinquish  the  possession  in  favor  of  his  father  or  tliose 
who  were  to  work  the  land  on  shares.    Indeed  I  can  see  no 
good  reason  for  relinquishing  the  possession  of  any  part  of 
the  150  acres  to  the  tenants  of  his  father,  unless  his  object 
was  to  defraud  the  mortgagees  or  some  other  creditors.  And 
the  mortgagee  does  not  swear  explicitly  to  the  fact  that  he 
ever  agreed  with  his  father  or  with  his  sons  to  relinquish  the 
exclusive  possession  of  any  part  of  the  premises  to  either  of 
them. 

The  order  appealed  from,  so  far  as  relates  to  a  writ  of  as- 
sistance as  against  the  mortgagors  and  to  the  costs  of  oppos- 
ing the  a})plication,  must  be  reversed,  so  as  to  enable  tiie  pur- 
chaser at  the  master's  sale  to  divest  the  mortgagor  of  his 
possession  ;  if  the  purchaser  does  not  wish  to  join  him  as  a 
defendant  in  the  ejectment  suit  which  he  may  think  proper  to 
bring  against  his  sons  to  recover  the  possession  of  the  pre- 
mises. The  order  must  direct  a  writ  of  assistance  to  issue  as 
to  him,  but  not  as  to  the  sons  ;  and  neither  party  is  to  have 
costs  as  against  the  other,  either  upon  the  original -application 
or  upon  this  appeal. 

Proceedings  remitted  to  the  vice  chancellor. 

Jam€9  P.  Gay  et  aL  v.  John  8.  Gay.  J.  Rboa&xs,  for  ap- 
pellant   Heard  ex  parte. 

The  Chancellor.  This  is  an  appeal  from^so  much  of  the 
decree  of  the  vice  chancellor  of  the  serenth  circuit  as  denies 
the  defendant's  set-off  to  the  extent  of  the  costs  of  the  com- 
plainant's solicitor. 

As  the  judgments  which  the  defendants  asked  to  have  set 
off  were  assigned  to  him  while  the  original  complainant  was 
the  sole  owner  of  the  demand  for  which  the  suit  was  brought, 
and  before  he  assigned  his  demand  to  E.  A.  ^  A.  W.  Loe  & 
P.  R.  Morris6n,  it  was  a  matter  of  right  for  the  defendant  to 
offset  those  judgments  against  the  amount  due  from  him  to 
the  original  cbmplainant  If  the  decree  therefore  hadbeien 
mdde  in  the  name  of  the  otfginal  complainant,  us  the<:aii8c 
stood  when  it  i^tui  brought'  to  Kiting  in  the  first  place,  it 
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would  have  been  proper  to  have  ofTbet  the  judgments  against 
the  amount  decreed,  upon  motion  for  that  purpose. 

When  the  aseignees  of  the  complainants,  therefore^  filed 
their  original  bill  in  the  nature  of  a  bill  of  revivor  and  sup* 
plemcnt  to  have  the  benefit  of  the  former  proceedings,  the 
defendant  rightfully  set  up  his  defence  by  way  of  set-off  in 
his  answer  to  that  bill,  and  the  whole  amount  of  the  judg- 
ments should  have  been  allowed  to  him  as  a  set-off  against 
the  whole  debt  decreed  against  him,  or  so  much  thereof  as 
was  necessary  to  satisfy  those  judgments,  without  reference 
to  the  claim  of  the  complainant's  solicitor  against  his  clients. 

If  costs  had  been  decreed  to  the  complainants  as  against 
the  defendant,  the  case  o^  Dunkin  v.  Vandenhurghf  (I  Paige^s 
Hep.  622fJ  would  have  been  a  decision  in  favor  of  refusing 
to  offset  the  defendant's  judgments  against  those  costs,  which 
in  equity  would  have  belonged  to  the  solicitor.  But  since 
that  case  was  reported,  the  court  for  the  correction  of  errors 
has  in  effect  overruled  if,  in  the  case  of  Nicoll  v,  Nicoll^  (lb 
Wend.  Rep.  446  ;)  and  it  may  now  be  considered  as  settled 
in  this  state,  that  the  attorney  or  solicitor's  lien  for  costs 
must  yield  to  the  right  of  the  adverse  party  to  set  off,  even  as 
against  the  costs  awarded  against  such  party  as  costs  merely. 

The  decree  in  this  case  was  therefore  erroneous  in  not 
awarding  the  whole  set-off  as  claimed,  and  must  be  reversed 
in  the  matter  appealed  from  by  the  defendant,  and  the  set-off 
allowed  as  claimed  by  the  appellant. 

Josiah  Kellogg  v.  Jacob  Conner  et  ah  S.  G.  Huntington, 
for  complainant ;  J.  Dikeman,  Jun.  for  defendants.  Appli- 
cation for  new  trial  of  issue  denied,  with  costs. 
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BENJ,  F,  SHERMAN, 

18  urall-strect,  New- York. 


Tub  subscriber  will  give  his  prompt  attentiou  to  such 
counsel  business  before  the  Chancellor,  as  may  be  seut  to 
him  between  the  May  and  August  tem)s  of  the  court  of 
chancery. 

May  2d,  1813.  O.  L  Barbour. 
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SUPPLEMENT  TO  THE  SARATOGA  SENTINEL 


FDBLISIIED  BY  WILBUR  db  PALMER,  AT  f  1.00  PER  ANNUM. 

Tol.  UL]  AUCDST  IS,  1841.  [So.  7. 

COURT  OF  CHANCERY. 

DECISIONS  OF  THE  CHANCELLOR, 

AUGUST  15,  IdlS. 


The  Farmers  Loan  and  Trust  Co.  y.  Simeon  jB.  Jewe/^  Answer  or  ho«. 
and  wife.    (4  suits.)    T.  FEssENOSNy  for  complainaDts ;  J* 
Rhoades,  for  defendants. 

The  Chancellor.  The  answers  in  all  these  cases  are 
irregular ;  and  the  proper  course  for  the  complainant  in  such 
cases  is  to  apply  to  the  court  to  have  the  answer  taken  off 
the  files.  (2  Dan.  Ch.  Prac.  348.)  The  answer  must  be 
signed  by  the  defendants,  although  an  answer  on  oath  is 
waived ;  unless  a  special  order  of  the  court  has  been  obtain- 
ed for  leave  to  put  in  the  answer  without  such  signature. 
{Denison  v.  Bassford^  7  Paige^s  Rep.  870.)  The  joint  an- 
swer of  a  husband  and  wife  must  be  sworn  to  by  both,  or  it 
will  not  be  regular  as  to  either.  {The  NewTork  Chemical 
Comjpany  v.  Flowers  and  wife^  6  Idem^  654.)  An  answer 
put  in  by  the  husband  in  the  name  of  himself  and  wife,  which 
she  has  not  signed,  will  not  be  binding  upon  her. 

In  the  last  case  the  husband  has  put  in  a  separate  answer 
for  himself  alone,  which  he  had  no  authority  to  do  without  a 
previous  order  of  the  court.  {Billon  v.  Bennett  4  Sim. 
Rep.  17 ;  Leavitl  v.  Crvger,  1  Paige^s  Rep.  421.)  The  mo- 
tion to  take  the  answers  off  the  files  of  the  court  must  there- 
fore be  granted.  And  as  there  is  no  pretence  of  a  legal  de- 
fence in  either  of  the  three  first  cases,  if  the  complainants 
stipulate  to  endorse  upon  the  bonds  and  mortgages  the  amounts 
sworn  to  have  been  paid,  and  only  to  ask  decrees  for  what  is 
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actually  due,  the  bills  in  those  cases  mua  be  taken  as  con- 
fessed for  want  of  proper  answers. 

In  the  fourth  case,  as  the  mortgage  has  not  been  given  five 
years,  there  may,  perhaps,  be  a  valid  defence  to  the  bill  of 
foreclosure  at  the  present  time,  if  the  defendant  applied  and 
offered  to  pay  the  interest  at  or  before  the  time  when  it  be« 
came  due  and  payable,  fiut  that  fact  is  not  stated  in  the  an- 
slver  or  in  any  of  the  papers,  with  sufficient  certainty  to  ena* 
ble  me  to  say  the  interest  was  punctually  paid  when  it  be- 
came due,  or  offered  to  be  paid  at  that  time.  The  bill  in  that 
case  must,  therefore,  be  taken  as  confessed  also,  unles  Jewett 
and  bis  wife  shall,  within  twenty  days,  put  in  their  answer, 
verified  by  oath,  and  showing  that  the  interest  money  which 
became  due  and  payable  on  the  first  of  November,  1842,  was 
paid  or  offered  to  be  paid  to  the  proper  ofiicer  of  the  com- 
plainants, at,  or  before,  or  immediately  after,  the  time  when  it 
became  due  and  payable* 

Artemaa  Curtis  v.  Philip  G.  Van  Wyek.    S.  Stevens, 
ibr  complainant ;  C.  O'Connor,  for  defendant    Decree  of 
the  vice  chancellor  affirmed,  with  costs. 
Appeal  from  h        Walter  Skidmore^  appellant^  v.  Mary  Isahel  Shaw,  respond" 
••rroftte.         ^^^    Appellant  in  proper  person ;  H.  E.  Davibs,  for  res- 
pondent. 

The  Chancellor.  This  is  an  appeal  by  W.  Skidmore^ 
the  guardian  for  the  respondent  Mary  Isabel  Shaw,  from  a 
decision  of  the  surrogate  of  the  city  and  county  of  New- York, 
that  the  complaint  and  petition  of  the  respondent,  for  the  re- 
moval of  her  guardian,  should  be  inquired  into,  and  that  die 
parties  be  heard  by  their  proofs  before  the  surrogate  on  a 
specified  day,  in  relation  to  his  alleged  incompetency,  mis- 
conduct and  improvidence ;  and  that  the  appellant,  as  guar- 
dian and  administrator,  pay  to  the  respondent,  or  her  proctor 
for  her  benefit,  the  sum  of  fif^y  dollars,  and  the  weekly  sum 
of  five  dollars,  until  farther  order,  for  her  support  and  main- 
tenance. 

No  objection  appears  to  have  been  made  before  the  surro- 
gate, that  the  infant  petitioned  jn  person  foi  the  removal  of 
her  guardian.    It  was  therefore  the  duty  of  the  surrogate  to 
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proceed  and  enquire  into  the  matters  of  complaint  stated  in 
the  petition^  and  no  appeal  lies  from  such  an  initiatory  order, 
which  decides  nothing  in  the  case ;  but  the  guardian  should 
have  waited  until  some  decision  had  been  made  affecting  his 
rights,  by  removing  him  from  his  office  of  guardian  or  otlier* 
wise.  The  appdtil  from  so  much  of  the  order  of  the  sonogate 
as  appoints  a  time  for  liearing  the  parties»and  directs  that  the 
complaint  shall  be  enquired  into,  must  therefore  be  dism&sed. 
But  I  think  the  surrogate  erred  in  directing  the  pa3mient  of 
money  to  the  respondent,  or  her  proctor,  for  her  support,  until 
it  was  ascertained  whether  he  had  any  thing  in  his  hands  be- 
longing to  her,  and  which  he  was  not  legally  bound  to  apply, 
as  administrator  of  her  father,  in  payment  of  debts  due  frem 
the  decedent.  For  it  does  not  appear,  upon  the  return  of  the 
surrogate,  whether  there  was  any  thing  in  the  hands  of  the 
appellant,  in  his  character  of  guardian.  And  if  the  onlf 
funds  in  his  hands  were  funds  reoeired  by  him  in  the  char- 
acter of  administrator  of  the  estate  of  the  respondent's  father, 
and  Ae  same  was  insufficient  to  pay  the  debts  due  from  such 
estate,  as  1  infer  to  have  been  the  case  if  the  appellant's  af- 
fidavit in  opi)08ition  to  the  application  of  the  respondent  is 
true,  be  ooald  not  legally  be  compelled  to  pay  any  part  of 
such  fund  for  the  support  of  the  respondent.  That  part  of 
the  order  appealed  from  whieh  directs  the  payment  of  money 
before  the  parties  shall  have  had  a  hearing  before  the  surro- 
gate«  must  be  reversed.  And*  neiAer  party  is  to  have  costs 
as  against  the  other  upon  this  appeal. 

GtiMel  F,  Irving  et  ah,  etx^or^f  8fc.  oj  Henry  Eckford  <te-c«)M.uiw* 
eeasedj  v.  George  C.  De  Kay  et  ah  P.  B.  Cottino,  f^rgSS!  **"***** 
appellants;  O.  C.  Dc  Kat,  for  respondent.  The  court  de- 
cided that  the  proper  tima  for  filing  a  cross-bill,  where  such 
a  bin  is  necessary,  is  at  the  time  of  putting  in  the  answer  in 
the  original  suit,  and  before  the  issue  is  joined  by  the  filing 
of  a  replication.  And  that  where  the  filing  of  a  cross-bill  is 
delayed  until  after  the  original  suit  is  at  issue,  the  complain^ 
ant  in  such  cross-bill  will  not  be  entitled  to  an  order  staying 
tho  proceedings  in  the  original  suit,  without  showing  some 
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excuse  for  neglecting  to  file  such  bill  before  the  original  suit 
was  at  issue. 

Order  appealed  from  reversedy  with  costs  to  be  taxed  as  a 
part  of  the  general  costs  of  the  suit,  if  the  complainants  suc- 
ceed therein. 

Oeorge  Walsh  v.  Launcelot  Howard  et  ah  C.  O'Connor, 
for  appellants ;  L.  D.  Woodruff  and  Gsorgb  Wood,  for 
respondents.  Order  of  the  vice  chancellor  reversed,  as  to 
the  $80  which  the  respondent  paid  for  the  premium  of  insur- 
ance ;  and  as  to  the  residue  of  the  order,  it  is  affirmed ;  with- 
out costs  to  either  party. 

Creorge  Barclay  et  aL  v.  Patrick  Macanly  et  ah  D.  Ssi*- 
to  foreifi&fiorpo-  psi^,  far  complainant ;  B.  F.  Bttfler,  for  defendants.  Ap- 
plication for  a  receiver  of  property  assigned  to  the  defendants 
by  the  American  Life  Insurance  and  Trust  Company,  of  Bal- 
timore, and  for  an  injunctions  The  chancellor  decided  that 
where  the  officers  and  trustees  of  a  corporation  have  assigned 
its  property  which  is  in  this  state,  to  persons  residing  here, 
and  the  rights  of  the  stockholders  are  thereby  endangefed, 
this  court  has  power  to  grant  relief;  although  the  corporation 
itselfy  is  located  in  another  state.  But  that  while  the  corpora- 
tion is  in  existence,  the  relief  which  this  court,  or  any  other 
court  of  chancery,  is  authorized  to  grant,  would  not  extend  to 
a  distribution  of  the  funds  of  the  institution  among  its  stock- 
holders. Before  that  can  be  done,  the  proper  tribunal  hav- 
ing jurisdiction  of  the  question  must  have  dissolved  the  cor- 
poration or  declared  its  privileges  and  franchises  forfeited. 

That  to  such  an  application  as  was  made  in  this  case  the 
when  a  necesM- corporation  is  a  necessary  party.  And  the  assignment  of  its 
lypany*  funds  to  trustees  will  not  dissolve  the  corporation,  so  as  to 

render  it  unnecessary  to  make  it  a  party  to  the  suit 

Order  of  the  vice  chancellor  refusing  to  grant  an  injunc- 
tion, and  to  appoint  a  receiver,  affirmed  with  costs. 

The  Long  Island  Rail  Road  Company  v.  Charles  Smyth 
tt  al.  J.  A.  LoTT,  for  complainants ;  H.  F.  Clark  and  A. 
W.  Bradford,  for  defendants.  Decree  of  the  vice  chancel- 
lor modified  and  reversed,  with  costs  to  be  paid  by  appellant. 
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Ohadiah  M.  Crane  v.  Abel  Bumell  el  ah  D.  Wkioht, 
for  appellant ;  J.  D.  Willard,  for  the  respondents.  Order 
appealed  from  affirmed,  with  costs. 

Cornelius  R,  Disosway^  adm^r^  Sfc,  v.  Charles  H.  Carroll^  DeftDdait  an* 
ex'r,  Sfc,  W.  C.  Notes,  for  complainant;  S.  Stbvens,  foraiuwerfoUy. 
defendant.  Decided  that  where  a  defendant  attempts  to  make 
his  defence  by  an  answer^  instead  of  a  plea,  he  must  answer 
the  bill  fully.  ARd  that  upon  this  principle,  where  a  defend- 
ant is  sued  as  executor,  to  recover  a  debt  against  his  testator, 
and  the  bill  prays  an  account,  he  must  set  forth  an  account 
of  the  c&tate,  real  and  personal,  of  the  testator  upon  which 
the  complainant  has  an  equitable  claim  to  satisfy  his  debt. 
A  nd  that  a  consent  by  such  defendant,  ip  his  answer,  to  be 
made  personally  liable  if  the  complainant  succeeds  in  the  suit, 
will  not  protect  him  from  setting  ^orth  such  account. 

Exceptions  to  answer  allowed,  and  the  decision  of  the  vice 
chancellor  overruling  master's  report  affirmed  with  costs. 
Defendant  to  have  same  time  to  answer  exceptions  as  he  had 
at  the  time  the  appeal  was  entered. 

James  Knowles  v.  John  McCamly  et  ah    O.  L.  Barbour,  CoaveyraeM  by 

inarrlM  wobmii. 

for  the  complainants ;  J.  Rhoades,  for  the  infant  defendant 
The  bill  in  this  cause  was  filed  against  J.  McCamly,  the  sur- 
viving husband  of  Amy  McCamly  deceased,  and  against 
Frances  Amy  McCamly,  her  infant  daughter,  to  correct  an 
alleged  error  in  the  description  of  the  premises  in  two  deeds 
given  to  the  complainants,  executed  by  J.  McCamly  and  his* 
wife,  in  the  life  time  of  the  latter.  The  facts,  as  stated  in  the 
bill  and  as  ascertained  by  the  roaster's  report,  were  as  follows : 
In  1811  David  Buck  the  elder  became  the  owner  in  fee  of 
ioi  No.  103  in  West  Pultney,  by  virtue  of  a  conveyance  from 
N.  Warren,  and  continued  such  owner  until  the  time  of  his 
death.  He  died  previous  to  1832,  leaving  his  son  David,  and 
his  daughter  Amy,  who  afterwards  married  the  defendant  J. 
McCamly,  his  only  children  and  heirs  at  law.  In  May, 
1832,  J.  McCamly  and  D.  Buck  the  younger  entered  into 
written  contracts  with  D.  Hume  and  J.  Knowles,  the  com- 
plainants, respectively,  to  sell  and  convey  to  Hume  the  north 
one-fourth,  and  to  Knowles  the  remaining  three-fourths  of 
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the  premises,  by  the  name  and  description  of  **  lot  number 
in  West  Pultney  township  in  the  town  of  Riga, 
known  by  the  name  of  the  Buck  lot ;"  at  the  rate  or  price  of 
$25  per  acre,  payable  at  the  times  and  in  the  manner  in  the 
said  conveyance  specified.  And  by  the  terms  of  such  con- 
tracts the  vendors  were  to  give  to  the  purchasers  respectively 
good  and  sufficient  warrantee  deeds  of  the  premises,  within 
one  year  from  the  date  of  the  said  contracts,  provided  such 
purchasers  should  have  paid  all  the  purchase  money  due  up 
to  that  time,  and  should  make  satisfactory  security  for  (ho 
residue  of  such  purchase  money,  by  mortgages  on  the  prem- 
ises or  otherwise.  The  name  of  Amy  McCamly  was  signed 
to  the  contracts,  but  tliey  were  not  acknowledged  by  her  as 
required  by  the  statute  to  make  them  valid  and  binding  con- 
tracts affecting  her  interest  in  the  premises  agreed  to  be  con* 
veyed.  Nor  was  there  any  proof  produced  before  the  mas- 
ter, to  whom  it  was  referred  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  bill,  to  show  that  she  ever  signed 
such  contracts.  In  June,  1882,  H.  Brewster  of  Riga,  in  the 
county  of  Monroe,  who  drew  the  original  contracts,  was  ap« 
plied  to  by  Buck  and  J.  McCamly,  and  Hume,  oue  of  the  com- 
plainants, to  draw  deeds  for  the  purpose  of  conveying  the 
premises  to  the  purchasers  respectively,  according  to  the 
contracts.  And  he  drew  deeds  accordingly,  which  were  exe- 
cuted by  Buck  and  by  J.  McCamly  in  his  presence,  and  were 
signed  and  acknowledged  by  Mrs.  McCamly  aAerwards,  be- 
fore a  commissioner  of  deeds  in  Onondaga  county.  But  these 
deeds,  instead  of  conveying  to  Hume  the  one-fourth  and  to 
Knowles  the  three-fourths  of  the  Buck  farm  in  Riga,  pur- 
ported to  convey  the  one-fourth  and  the  three-fourths  "  of  lot 
number  one  hundred  and  twenty-three  in  West  Pultney 
township  in  Ihe  town  of  Riga,''  and  without  any  description 
of  the  premises,  indicating  that  lot  number  108,  which  was 
"  the  Buck  lot  in  West  Pultney  township,'*  mentioned  in  the 
contracts,  was  the  lot  intended  to  be  coayeyed.  This  mistake 
in  the  deeds  was  not  discovered  by  the  complainants  until 
March,  1837;  previous  to  which  time  Mrs.  McCamly  had 
died,  leaving  her  infant  daughter  ber  only  child  and  heir  at 
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law,  aod  J.  McCamly  had  left  the  country  and  gone  to  Texas, 
David  Buck,  upon  being  applied  to  by  the  complainants,  gave 
to  them  deeds  of  all  his  interest  in  the  lot  described  in  the 
conttacts.  The  infant  defendant  put  in  a  general  answer,  by 
her  guardian  ad  litem,  denying  any  knowledge  of  the  allega- 
tions in  the  complainants'  bill,  and  submitting  her  rights,  in 
the  usual  form,  to  the  protection  of  the  court ;  and  the  bill 
was  taken  as  confessed  against  J.  McCamly,  the  other  de- 
fendant, as  an  absentee.  The  cause  was  heard  upon  the  bill, 
asd  upon  the  answer  of  the  infant  defendant,  and  upon  the 
report  of  the  master  to  whom  it  was  referred  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  bill. 

The  Cbancelloe.  The  lot  intended  to  be  conveyed  was 
sufficiently. described  in  the  contracts,  by  the  description  of 
the  lot  in  West  Pulteney  township  in  the  town  of  Riga, 
**  known  by  ike  name  of  the  Buck  lol^^^  although  the  number  of 
the  lot  was  leA  in  blank.  And  if  the  dcedi  to  the  complain- 
ants had  described  it  in  the  same  manner,  as  the  lot  in  that 
township  known  by  the  name  of  the  Buck  lot,  the  title  would 
undoubtedly  have  passed  to  the  grantees  in  those  deeds,  not- 
withstanding the  mistake  in  the  number  of  the  lot.  The  evi- 
dence of  Brewster,  therefore,  as  to  what  took  place  at  the 
time  of  the  drawing  of  those  deeds  and  the  execution  thereof 
by  Buck  and  the  defendant  J.  McCamly,  is  sufficient  not  only 
to  show,  as  against  the  latter,  that  she  had  executed  those 
contracts,  but  that  the  terms  of  the  contracts  had  been  com- 
piled with  on  the  part  of  the  complamants,  so  as  to  entitle 
them  to  conveyances  according  to  the  terms  of  the  contracts* 
The  complainants  therefore  are  entitled,  as  against  him,  to  a 
decree  correcting  the  mistake,  and  reqtiiring  him  to  convey 
all  his  interest  in  the  Buck  lot,  as  tenant  by  the  curtesy  in  the 
estate  of  his  deceased  wife.  And  he  must  also  procure  con- 
veyances of  the  reversionary  interest  of  his  daughter  in  the 
premises,  so  as  to  perfect  the  titles  of  the  complainants  ac- 
cording to  the  terms  of  his  contracts,  or  must  pay  them  all 
damages  they  may  respectively  sustain  by  reason  of  the  de- 
fect in  their  titles.  The  defendant  J.  McCamly,  and  all  per- 
sons claiming  title  to  the  premises  under  him,  must  be  pcrpct- 
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ally  enjoined  from  prosecuting  any  suit  or  suits  against  the 
oomplainantSy  respectively,  their  heirs  or  assigns,  to  recover 
possession  of  the  lands  mentioned  in  the  contracts. 

But  as  the  mother  of  the  infant  defendant  did  not  execute 
and  acknowledge  these  contracts,  in  the  manner  prescribed 
by  the  tenth  section  of  the  chapter  of  the  revised  statutes  rela* 
tive  to  the  proof  and  recording  of  conveyances  of  real  estate, 
so  as  to  make  them  binding  upon  her  as  executory  contracts 
for  the  sale  of  her  interest  in  the  premises,  under  the  thirty- 
ninth  section  of  that  chapter,  (1  1?.  8.  758,  762,)  there  can 
be  no  decree  for  a  conveyance  against  the  infant  defendant, 
as  her  heir  at  law.  To  authorize  a  decree  against  a  feme 
covertt  or  her  heirs,  for  the  specific  performance  of  a  con- 
tract to  convey  her  lands,  she  must  not  only  have  signed  the 
contract  with  her  husband,  but  have  also  acknowledged  it  be- 
fore the  proper  officer,  upon  a  private  cAamination,  apart 
from  the  husband.  It  is  true,  a  court  of  chancery  sometimes 
enforces  a  charge  created  by  a  feme  covert  upon  her  sepa- 
rate estate  in  the  hands  of  her  trustee ;  but  it  is  upon  the 
principle  of  the  court  that  as  to  such  a  separate  estate  she  is 
to  be  considered  and  treated  as  a  feme  sole,  and  the  charge 
upon  the  estate  is  in  the  nature  of  an  appointment  of  an  equi- 
table interest  in  the  trust  estate.  (^Field  v.  Sowle,  4  Russ, 
Rep.  112.  Butler  v.  Buckingham^  5  Day^s  Rep.  496.  Wright 
V.  Ruiterf  2  Ves.jun.  576.  J  But  where  the  legal  estate  is  in 
the  wife,  except  in  the  case  of  a  non-resident  of  the  state,  her 
deed  which  is  not  acknowledged  according  to  the  statute  is  a 
mere  nullity,  in  equity  as  well  as  at  law.  And  when  she 
joins  her  husband  in  a  contract  to  convey  such  estate,  if  she 
does  not  acknowledge  the  contract  in  the  manner  specified  lu 
the  statute  in  relation  to  conveyances  by  married  women,  it 
must  be  considered  in  this  court,  as  well  as  in  courts  of  law, 
the  agreement  of  the  husband  only.  And  such  was  the  de- 
cision of  the  court  for  the  correction  of  errors  in  the  case  of 
Martin  v.  DweJlyj  (6  Wend.  Rep.  9.) 

The  deeds  of  lot  No.  123,  which  were  executed  and  ac- 
knowledged by  Mrs.  McCamly,  are  no  evidences  of  an  agree- 
ment on  her  part  to  convey  her  interest  in  No.  103,  the  Baker 
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lot  mentioned  in  the  contracts.     Nor  is  there  a  particle  of 
proof  in  this  case,  that  at  the  time  she  acknowledged  those 
deeds,  she  supposed  she  was  conveying  her  interest  in  the 
last  mentioned  lot.     Neither  the  officer  who  took  her  ac- 
knowledgments, nor  the  subscribing  witness  to  the  previous 
contracts,  have  been  examined  to  show  what  took  place  at  the 
time  of  such  acknowledgment,  or  that  her  name  affixed  to  the 
contracts  was  in  fact  written  by  her.     Although  we  may  con- 
jecture, that  she  would  have  executed  and   acknowledged 
deeds  of  the  lot  she  really  owned,  as  readily  as  she  did  the 
deeds  of  lot  No.  123,  it  is  impossible  that  any  one  should 
know  that  she  would  have  done  it.     Therefore,  if  she  had 
been  competent  to  contract  as  a  feme  sole,  there  is  nothing  in 
the  case  that  would  authorize  the  court  to  make  a  decree 
against  her  infant  daughter  upon  the  facts  as  they  appear  in 
the  master's  report.     And  as  the  common  law  had  rendered 
her  incapable  of  conveying,  or  of  contracting  to  convey,  her 
interest  in  the  premises  in  question,  except  by  a  written  in- 
strument duly  acknowledged  by  her,  and  containing  a  proper 
description  of  the  land  ;  no  state  of  facts  which  could  by  any 
possibility  be  established  in  this  case  will  be  sufficient  to  en- 
title the  complainants  to  a  decree  against  the  infant  de« 
fendants. 

The  bill  must  therefore  be  dismissed  as  to  her,  with  costs 
to  her  guardian  ad  litem  who  has  been  appointed  by  the  court 
to  protect  her  rights  in  the  suit.  The  decree  is  to  be  without 
prejudice,  however,  to  any  rights  the  complainants  may  have 
at  law,  against  Buck  or  J.  McCamly,  upon  the  original  con* 
tracts,  for  the  damages  they  may  have  sustained  by  the  non- 
falfilment  thereof,  if  they  shall  fail  to  obtain  satisfaction  for 
such  damages  under  the  decree  against  the  absentee  .or  his 
property  in  this  state. 

Walter  Skidmorej  appellant^  v.  Henry  E.  Bavies  and  Ma^  Bond onapptai 
ry  Isabel  ShaWj  respondents.     Appellant  in  proper  person; more ordera of « 
H.  E.  Davies,  for  respondents.    This  case  came  before  the  *^' 
chancellor  upon  appeal  from  two  separate  and  distinct  orders 
or  decisions  of  the  surrogate  of  the  city  and  county  of  New- 
York.     The  surrogate  having  removed  the  appellant   Skid- 
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in  July,  1841,  ihe  Chancellor  made  a  final  decree  there* 
on,  adjudging  and  declaring  that  the  Bank  had  forfeited  its 
corporate  rights  and  privileges,  and  perpetually  enjoining  it 
from  eicercising  them ;  that  the  corporation  be  continued  in 
existence  so  far  only  as  might  be  necessary  to  enable  the  re* 
ceiver  to  coilec  tforeign  debts,  and  to  recover  the  foreign  pro- 
perty in  the  name  of  the  corporation,  but  for  no  other  (mr* 
pose  whatever ;  and  that  when  those  objects  should  have  been 
accomplished  the  corporation  should  be  deemed  to  be  actually 
dissolved.  The  final  decree  also  directed  the  payment  of  tfae 
costs  of  the  complainant's  solicitor  out  of  the  funds  of  the 
Bank  in  the  hands  of  the  receiver. 

The  parties  who  had  presented  their  claims  against  the 
Bank  not  having  agreed  to  the  appointment  of  referees  to 
settle  their  claims,  which  were  rejected  by  the  receiver,  now 
applied  to  the  Chancellor  for  the  appointment  of  such  refereeSf 
as  authorized  by  the  article  of  the  revised  statutes  relative  to 
the  powers,  duties  and  obligations  of  trustees  of  insolvent 
debtors.  The  receiver  applied  to  the  Chancellor  and  obtained 
an  order  refering  it  to  a  master  to  settle  and  adjust  all  soch 
claims  which  had  been  presented  within  the  time  allowed  by 
the  former  order  and  disallowed  by  the  receiver,  except  such 
as  the  claimants  and  the  receiver  should,  within  thirty  days, 
mutually  agree  to  refer  to  referees  to  settle  and  adjust  accord* 
ing  to  the  statute.  And  none  of  the  claims  having  been  sub- 
mitted to  the  referees  within  the  time  prescribed^  the  master 
proceeded  in  the  reference  as  to  such  ciiatiRis  and  bad  MMle 
his  report  in  relation  to  one  of  these  claims  at  the  time  whdii 
the  act  of  the  18th  of  April,  1843,  abolishing  the  office  of 
Bank  Commissioner,  went  into  operation.  That  act  having 
made  no  provision  for  the  revival  or  continuance  of  suite  in 
chance ry^  commenced  by  and  in  the  names  of  the  BankC<MB- 
missioncrs,  the  master  doubted  whether  he  had  a  right  subse- 
quently, to  proceed  in  the  execution  of  the  order  of  referenee 
to  him.  And  the  object  of  this  application  was  to  obtain  the 
decision  and  direction  of  the  court  in  the  premises. 

The  Cranoellob.     The  sixth  section  of  the  act  abolishing 
the  office  of  Bank  Commissioner,  (Laws  of  1648,  p.  Mlf) 
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authorises  the  comptroller  in  certain  cases  to  appoint  an  offi* 
oer  as  a  substitute  for  those  whose  office  is  abolished*  But 
his  powers  and  duties  do  not  appear  to  apply  to  a  case  like 
thepresenty  where  a  bank  has  already  been  proceeded  against; 
#yeB  if  he  would  be  authorized  to  institute  a  proceeding  in 
this  court  for  an  injunction  against  the  bank  which  he  is  ap- 
pointed to  examine.  The  power  of  such  spectid  commission* 
er  to  apply  ia  his  own  name  for  an  injunction,  or  for  the  ap- 
pointment of  a  receiver  against  the  particular  bank  to.  which 
Ub  appointment  relateSf  ia  at  least  doubtful.  For  the  legisla- 
tme  in  the  adoption  of  the  sixth  section  of  the  act,  appear  on- 
ly to  have  had  in  contemplation  an  examination  into  the  con- 
dition of  the  bank.  And  if  they  had  intended  to  give  him  the 
power  which  the  former  Bank  Commissioners^  or  a  majorily 
of  them,  joifttly  possessed,  in  instituting  proceedings  against 
tVe  bank  in  this  court,  they  probably  would  have  empIoye4 
different  langvagis  to  sigiufy  that  intention. 
'  But  although  the  statute  has  made  no  provision  for  the  re- 
viva)  0S  oootinoance^of  a  suit  of  this  kind,  commenced  by  the 
Bank  Commissiooiers,  if  a  revival  is  absolutely  necessary  for 
the  purposes  of  justice,  this  court  has  unquestionably  the 
power,  upon  a  proper  bill  filed  by  a  party  interested  in  such 
revival,  or  by  the  attorney-general  if  the  interest  of  the  peo- 
ple feqnires  it,  to  allow  the  proceedings  already  instituted  to 
ba  continued.  In  cases  of  this  kind,  after  the  making  of  the 
final  ordsT  for  the  appointment  of  a  receiver,  such  receiver 
becomes  absolutely  entitled  to  all  the  property  and  effects  of 
Ifa^  coqpmrati^a  for,  tiie  purpose)  of  distributing  the  sam^ 
srniong  the  ersditors  and  stockholders.  (2  JL  &  464  §  42,  and 
469  ^.67.)  Such  final  order  is  therefore  in  the  nature  pf  a 
4eciee  in  an  oi^dinary  creditor's  suit  against  executors,  or  oth- 
9SB,  who  are  trustees  of  a  fund  upon  which  several  distinct 
fianeditois  havei  claims  for  the  payment  of  their  debts  rateably, 
^  according  to  a  specified  order  of  priorities.  .  In  cases  of  that 
kind,. creditors  who  are  not  nominal  parties  to  the  suit,  make 
ihemselyessucb  parties  in  fact,  by  coming  u\  and  presenting 
their  claims  to  die  master  under  the  decree,  and  submitting 
themselves  to  the  jurisdictioa  of  the  court,  for  the  settlement 
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and  adjustment  of  their  respective  claims  upon  the  fundi  as 
directed  by  the  decree  or  order  under  which  such  claims  are 
presented.  A  creditor  who  comes  in  and  makes  his  claim 
under  such  a  decree,  is  quasi  a  party  to  the  suit,  and  entitled 
to  the  benefit  of  the  decree,  as  such  party,  and  may  be  restrain- 
ed from  proceeding  at  law  for  the  recovery  of  his  debt  after 
he  has  made  his  eleccion  to  proceed  in  this  court  for  the  re- 
covery of  his  debt  under  the  decree.  (^Farnham  v.  Burrot^hSf 
1  Dick.  Rep.  63.)  And  it  is  now  settled  that  after  such  a  de- 
cree, a  creditor  who  is  entitled  to  come  in  under  it,  although 
he  has  not  so  come  in,  and  is  not  in  fact  a  party,  may  be  re- 
strained from  proceeding  at  law,  and  be  compelled  to  come 
in  under  the  decree,  or  lose  his  claim  upon  the  fund.  (Davg^ 
lass  V.  Clapf  1  Dick.  Rep.  393.  Mocker  v.  Reedf  1  Bali  and 
Beaity  318.  Qoate  v.  Ftyevj  2  Cox  C.  C.  201,)  Neither 
will  he  be  permitted  to  file  a  new  original  bill  in  this  court 
against  the  executor,  or  the  trustee  of  the  fund.  But  if  he 
could  not  come  in  under  the  decree  in  that  suit,  or  is  entitled 
to  more  extensive  relief  than  he  could  obtain  under  that  de- 
cree, he  may  be  permitted  to  file  a  new  bill  in  the  nature  of 
a  supplemental  suit.  (Brookes  v.  CUhhms^  4  Paigtfs  Rep. 
874.) 

Under  such  a  decree  for  the  benefit  of  creditors  generally, 
therefore,  all  the  creditors  who  may  ,wish  to  come  in  under 
the  same  and  avail  themselves  of  its  provisions  are  for  every 
substantial  purpose  considered  as  parties.  And  if  the  nomi- 
nal complainant  neglects  to  proceed  with  due  diligence  under 
the  decree,  a  creditor  who  is  entitled  to  come  in  and  prove 
his  debt  before  the  master  will  have  leave  to  prosecute  the 
suit  (Powell  V.  Waltoorthf  2  Mod.  Rep.  188.  Cook  v.  Bol- 
ton, Ruse.  Rep.  282.)  And  where  the  sole  complainant  in 
such  a  suit  dies,  or  the  suit  becomes  abated  by  the  death  of 
the  defendant  therein,  if  the  complainant  or -his  representative 
does  not  revive  within  such  reasonable  time  as  may  be  fixed 
by  the  court  for  that  purpose,  it  is  a  matter  of  course  to  per- 
mit any  creditor  who  has  established  his  debt  before  the  mas- 
ter, to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor 
to  revive  and  continue  the  proceedings.    (Dixon  v.  Wyatif  4 
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Mod.  Rep.  393.  Houlditch  v.  The  Marquis  of  Donegallj  1 
Sim.  ^  Stu.  Rep.  491.  Mltf.  PI.  4/A  Land.  ed.  79.  3  Dan. 
Ch.  Prac.  173.)  Although  the  cases  referred  to  by  Lord 
Hedesdale  were  those  in  which  the  creditor  had  already  come 
in  and  estabHshod  his  claim  before  the  master,  I  apprehend 
that  any  creditor  who  had  an  existing  claim  against  the  fund 
and  a  right  to  come  in  and  prove  the  same  under  the  decree^ 
has  an  equal  right  to  file  a  supplemental  bill  to  revive  and 
liave  the  benefit  of  the  former  proceedings.  The  only  differ- 
ence between  his  cose  and  that  of  a  creditor  who  has  esta- 
blished his  claim  appears  to  be,  that  the  former  would  be 
bound  not  only  to  state  the  existence  of  his  debt  in  the  supple- 
mental bill,  but  also  to  prove  it,  if  it  was  denied  by  the  de- 
fendant's answer,  before  he  would  be  entitled  to  a  decree  to 
revive  and  continue  the  proceedings.  (While  on  Sup.  and 
Bev.  156.) 

If  a  revival  of  the  suit  in  this  case  was  necessary,  there- 
fore, I  should,  under  the  circumstances  of  the  case,  permit 
any  of  the  creditors  of  the .  Bank  who  had  presented  and 
proved  their  claims  to  the  satisfaction  of  the  receiver,  under 
the  order  for  that  purpose  made  by  the  event,  to  file  a  supple- 
mental bill  to  revive  and  continue  the  proceedings.  And 
similar  permission  would  be  given  to  any  creditor  who  had 
presented  his  claim  to  the  receiver  within  the  time  limited  by 
the  order  for  that  purpose,  upon  the  presentment  of  a  peti- 
tion upon  oath  showing  that  his  claim  which  had  been  re- 
jected by  the  receiver  was  a  valid  claim  against  the  Bank  at 
the  time  of  its  failure. 

A  revivor  of  the  proceedings  does  not  however  appear  to 
be  necessary  where  there  is  no  further  litigation  to  be  had  with 
the  defendant  in  the  original  suit,  and  when  the  only  questions 
to  be  settled  are  between  the  different  creditors  claiming  pay- 
ment out  of  a  fund  which  is  in  the  possession  of  an  officer  of  the 
court  and  under  its  control.  (3  D^n.  Ch.  Pr.  224.)  In  the 
case  under  consideration,  the  nominal  complainants  are  no 
longer  in  existence,  and  their  right  to  continue  these  proceed- 
ings has  not  devolved  upon  any  other  persons  or  officers  le* 
ptesenting  the  same  righti    Indeed  the  whole  object  of  the 
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suit  has  already  been  attained  by  placing  the  funds  of  tlie 
bank  in  the  hands  of  the  receiver,  to  be  distributed  amon^ 
the  creditors  and  stockholders  of  the  corporation  under  the 
direction  of  the  court  And  the  charter  of  the  bank  has  in 
fact  been  annihilated  by  the  decree,  so  that  the  citizens  of 
the  state  are  in  no  danger  of  being  injured  hereafter  by  any 
proceedings  of  its  officers.  AH  that  is  necessary,  therefore^ 
is  to  direct  an  ordei  to  be  entered  that  th^  master  proceed 
upon  the  reference  to  ascertain  and  determine  the  validity  of 
the  claims  which  have  been  presented  to  the  leceiver  and  dis* 
allowed.  As  there  are  in  ftict  no  bank  commissioners,  and  the 
corporation  itself  is  dissolved  so  far  as  relates  to  any  proceed- 
ings in  this  state,  it  appears  to  be  improper  to  entitle  the  pa- 
pers  hereafter  as  in  the  original  suit ;  except  in  the  order  for 
the  master  to  proceed,  which  should  be  so  entitled.  But  that 
order  will  direct  that  all  subsequent  proceedings  shall  be  en- 
titled <<  In  the  matter  of  the  Receiver  of  the  City  Bank  of 
Bufialo.^'  And  the  right  of  the  creditors,  against  whose  claims 
tiie  master  has  reported,  to  except  to  his  report,  must  be  ex- 
ercised within  the  usual  thne  allowed  by  the  rales  and  prac- 
tice of  the  court  after  service  of  a  copy  of  the  order  upon 
them  or  their  solicitor. 

The  Farmers  Loan  and  2Vii«f  Company  r.  Simeon  JB. 
Jewell  etal.  (4  suits.)  H.  Kxtcbum,  for  complainants ;  J. 
Rhoadks,  for  defendants.  Motion  for  retaxation  denied, 
with  t7  costs. 

The  American  Insurance  Company  ofNew^Y^rh  v.  WU* 

liam  L.  Simers  et  al    J.  R.  Whitino,  for  appellant;  B* 

Diicbvgteff      KoBiMsoN,  for  respondents.    Decided  that  false  representa- 

m^te^s^sSe,    ^^^^^  ^^^^  ^^  ^  master's  sale  by  a  defendant  in  the  suit,  as  to 

MntationToT*  ^®  Situation  of  the  property,  and  the  amount  of  iU  rental, 

dafeiuunt.        ahhough  sttch  representations  were  disavowed  by  the  master, 

will,  if  the  purchaser  is  deceived  therebyt  be  a  sufficient 

grouad  for  his  being  discharged. 

M«flt«r*i  caitM-     That  as  a  master  cominues  in  office  for  tlie  period  of  six 

tan  »ft«r«spi-*  months  after  the  expiration  of  his  term  of  office,  for  the  pur- 

of  ofice.    pose  of  completing  proceedings  commenced  before  him  pre- 

vi6usly,  his  certificate  as  to  proCeediftKs  bad  before  him  after- 


^ 
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wards  is  considered  as  being  under  his  official  oath,  and  will 
be  evidence  of  the  matters  contained  therein. 
Order  appealed  from  aiiirmed  with  costs. 
Cornelius  JZ.  Disostoay^  adm*r^  ^c.  v.  Charles  H.  Carroll^ 
ex^r,  4^e«  J.  JZhoadss*  for  complainant ;  C.  Stbvems>  for 
defendant  If  costs  of  exceptions  and  upon  appeal  are  paid 
within  twenty  days,  defendant  to  have  three  months  furtbor 
time  to  answer  exceptions.  If  costs  are  not  paid  and  the  further 
answer  put  in  within  the  times  prescribed^  complainant  to  be 
at  liberty  to  take  out  an  attachment^  and  to  hold  the  defendant 
to  ball  in  the  «im  of  91000. 

Liewis  F»  Jillen  etalw.  Elisha  C,  Adams  ei  ah  O.  L.  Bak- 
BOVR,  for  the  nsotion ;  A.'C.  Paiob,  for  Sizer.  Application 
by  Aileo  for  the  payment  of  his  share  of  a  certain  sum  of 
money  deposited  for  the  purpose  of  meeting  the  commissions 
of  the  trustees  of  B.  Rathbun.  Order  aulboriziog  Allen,  and 
the  personal  representatives  of  Clary,  and  of  Pratt,  to  draw 
out  the  fund  deposited  in  the  Trust  Company  for  commissionSf 
with  the  accumulations,  to  be  divided  rateably  among  them 
in  propoftion  to  the  amount  due  to  each  by  the  master's  re- 
port ;  Allen  and  the  personal  representatives  of  Pratt  giving 
to  the  representative  of  Clary's  estate,  security  to  refund 
their  respective  .portions  tliereof,  with  interest,  or  so  much  as 
may  be  necessary  to  equali283  the  loss  among  the  three 
assignees  if  the  estate  of  Clary  shall  be  made  liable  to  Sizer. 
if  security  is  not  given,  the  fund  to  remain  to  abide  the  event 
of  the  suit  against  Millen  Same  disposition  made  of  the  resi* 
doe  of  the  commissions  which  were  in  the  Bank  of  Buffalo 
at  the  time  of  its  failure,  upon  obtaining  the  written  consent 
of  Allen's  assignee  in  bankruptcy. 

Costs  to  be  borne  rateably  by  Allen  and  the  representatives 
of  his  co'assignees. 

Janus  P.  Gay  ei  a/,  v.  John  S»  Gay.  D.  Cadt,  for  the 
appellants  in  the  first  appeal ;  J.  Rboadbs,  for  the  defendant 
who  ia  appellant  in  the  last  appeal.  Application  by  three  of 
the  complainants  to  vacate  an  order  taken  by  default  dismiss- 
ing their  appeal  in  this  suit ;  and  to.  open  a  decree  obtained 
upon  an  ex  parte  argument,  on  the  cross  appeal  of  the  dc-^ 
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Defaaiu,  wb«D   fendunt  J.  S.  Gay,  and  to  dismiss  that  appeal.    The  chancel 
opene  .  j^^  decided  that  where  the  proceediDgs  of  the  adverse  party 

have  heen  techDically  regular*  and  he  has  ohtaiaed  a  decree 
or  order  wiiich  is  in  conformity  with  the  real  equity  of  the 
case,  this  court  will  not  open  a  defaulti  as  a  mere  matter  of 
favor,  to  enable  the  applicant  to  insist  upon  mere  technical 
objections.  And  upon  the  argument  of  the  motion  in  this 
case*  he  allowed  the  parties  to  go  into  the  merits  of  the  whole 
case,  for  the  purpose  of  ascertaining  with  whom  the  substaa- 
tial  equity  and  justice  thereof  lay. 
Time  for  appeal-     Decided  also,  that  an  appeal  from  an  interlocutory  order 

ing  fVom  inter-  "^"^  ,  ,         .        .  X 

locutorj  orders  of  a  vicc  chancellor  must  be  entered,  and  notice  thereof  served 

or  decrees. 

on  the  adverse  party,  or  his  solicitor,  within  fifteen  days  from 
When  notice  of  the  time  wheu  the  appellant  had  notice  of  such  order.     That 

order,  Sec:  not 

necessary.         where  the  appellant  draws  up  and  enters  the  order,  he  has 

notice,  in  fact,  thereof,  at  the  time  he  enters  the  same.    And 

When  order  to    that  au  ordcr  is  considered  as  entered  from  the  time  when  it 

bo  considered  as 

entered.  ]s  drawn  Up,  or  settled,  and  left  with  the  register  or  clerk  to 

be  copied  into  the  records  of  the  court. 
What  is  a  suifi.       That  where  the  appellant  does  not  himself  enter  the  order 
order  or  decree  or  interlocutory  dectee  appealed  from,  he  has  fifteen  days  for 
appealing,  after  he  has  notice  of  the  entry  of  the  order  or 
decree,  either  by  the  service  of  a  formal  written  notice  on 
him  or  his  solicitor,  or  the  service  of  a  copy  of  the  order 
or  decree  itself.    But  that  a  mere  constructive  notice,  or  even 
a  parol  notice,  of  the  entry  of  the  order  is  not  sufficient  to 
limit  the  right  of  appeal,  in  such  cases. 
Time  for  appeal*     Thzt  the  time  for  appealing  from  interlocutory  orders  or 
^txxe^ed!'  ^^     decrees  being  fixed  by  statute,  cannot  be  extended  by  the 
court. 

That  the  right  to  set  off  one  judgment  or  decree  against  an^ 
other,  by  a  motion  to  this  court,  or  by  a  summary  application 
to  the  equitable  powers  of  a  court  of  law,  only  exists  in  those 
cases  where  the  debts  on  both  sides  were  finally  liquidated  by 
the  judgment  or  decree  before  the  assignmeint  of  either,  to  a 
third  party.  And  that  wliere  one  debt  is  absolutely  assigned 
to  a  stranger  pending  the  litigation,  and  before  it  is  liquidated, 
by  a  final  judgment  or  decree,  the  one  cannct  be  setoff*  against 
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the  other,  on  motion,  even  in  this  court ;  where  the  two  d^bta 
have  DO  connection  with  each  other. 

But  that  upon  a  bill  filed  in  this  court  the  right  of  set-oS* 
does  not  always  depend  upon  the  statute  of  sef-ofi^  or  upon 
the  question  whether  both  demands  are  liquidated  by  judg- 
ment or  decree.  That  if  an  equitable  right  of  set-off  exists 
whilb  the  parties  have  mutual  demands  against  each  other, 
l)e8ause  the  debt  due  to  the  party  claiming  the  set-off  is  so 
situated  that  it  is  impossible  for  him  to  obtain  satisfaction  of 
Bis  debt  by  an  ordinary  suit  at  law  or  in  equity  to  recover 
the  same,  this  court,  upon  a  bill  filed,  will  compel  an  equita* 
1>Ie  set-off  of  one  debt  against  the  other.  And  the  insolvency 
of  the  party  against  whom  the  set-off  is  claimed  is  a  sufficient 
ground  for  the  exercise  of  the  jurisdiction  of  this  court«  in 
allowing  a  set-off  in  cases  not  provided  for  by  the  statute; 

L  although  the  demands,  on  both  sides  are  not  liquidated,  by 

judgment  or  d^ree,  so  as  to  authorize  a  set-off  upon  a  sum- 

'  manr  application,  by  motion. 

That  where  there  are  cross  demands  between  two  parties 
of  sach  ft  nature  that  if  both  were  recoverable  at  law  they 
wbuld'  be  the  subject  of  legal  set-ofi^  then  if  either  of  the  de^ 
niands  is*  matter  of  equitable  jurisdiction  only,  the  set-off  ma^ 
be;  eh/brced  iil  equity. 
Motion  den  ii3d,  with  #10  costs. 

Bti^ieik  lidker  ei  alj  Ex'rSf  ^c.  v.  Stephen  Siingslani. 
9: 1?:  CLABKsbK,  for  apppellants.    Decided  that  upon  ah  ap-  '  AppUciUoa  to 

.     •  .  **'^  ^  ■  *^  *  .  snrrogata  f6r  or* 

pucation  to  a  su'rrogafe,  by  a  creditor  of  a  decedent,  for  an  ^rj©  ■•m  »»i 
,ofder  directing  that  the  real  estate  of  the  decedent  be  inort-<i«nt*«Pvdebt« 
gaged  or  sold  for  the  payment  of  his  debts;  if  the  indebted- 
ness is  denied  by  the  heirs  or  personal  representatives,  the 
applidint  must  prove  the  same  before  the  surrogate  irrespec- ^^^o'wUcMt 
tive  of  any  judgment  he  may  have  obtained  against  the  per-  ^' 
sonal  representatives.    And  that  the  docket  of  a  judgment  re* 
covered  in  the  supreme  court,  and  not  entered  in  the  county 
clerk'^B  ofiSoe,  as  directed  by  the  act  of  1840,  is  not  legal  evi- 
dence of  the  recovery  of  such  judgment 

It  was  alsQ  held  that  as  there  is  no  privity  between  the  per- 
sonal representatives  of  the  decedent  and  his  heirs  or  devi- 

9* 
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sees,  in  respect  of  his  real  estate^  the  recovery  of  a  jodgment 
against  the  executors  is  not  admissible  as  evidence  of  a  debt 
debt  due  from  the  decedent,  as  against  the  owners  of  the  real 
estate,  either  by  descent  or  devise. 

And  that  before  the  surrogate  is  authorized  to  make  any 
order  for  the  mortgaging,  leasing,  or  sale  of  the  real  proper- 
ty of  the  decedent,  ho  must  be  satisfied,  by  legal  proof,  that 
the  debt  for  the  purpose  of  satisfying  which  tlie  application  is 
made  is  justly  due  and  owing  from  the  decedent,  as  againat 
the  owners  of  the  real  estate. 

Order  appealed  from  reversed,  with  costs,  and  respondent's 
application  to  sell  or  mortgage  the  real  estate  dismissed ;  but 
without  prejudice  to  his  right  to  renew  it 

T%e  President f  Directors  and  Company  of  the  Bank  qfJSo' 
crmA  r»  uu  ^*^''«^  ▼•  Thomos  Emsrson  and  wife.  S.  Matthxws,  for 
ntwn  of  execu-  appellants ;  E.'  F.  Smith,  for  the  respondents.    This  was  an 

tioB  for  doficion^    r «  '  • 

cyoBamortgago  appeal  by  the  defendants  from  an  order  of  the  vice  chance), 
lor  of  the  eighth  circuit,  directing  the  master's  report  of  the 
sale  of  the  mortgaged  premises  and  of  the  deficiency  to  be 
filed  as  of  the  day  when  it  was  left  in  the  clerk's  office  by  the 
efd^oneT^  Complainants'  solicitor,  and  that  the  order  to  confirm  the  re- 
ooShmed  nh°*  P^^  ^  entered  nunc  pro  tunc  as  of  that  time.  The  com- 
tbnifor  dfScioii-  P^"°**'  solicitor  resided  in  Rochester,  where  the  clerk's  office 
eycuiMiM.  ^^  j^ept,  and  had  been  informed  by  the  clerks  in  the  office 
that  his  papers  could  not  be  filed,  or  other  services  perform^ 
for  him,  unless  the  fees  therefor  were  first  paid.  On  the  18th 
of  December,  1841,  he  carried  the  master's  report  to  the 
clerk's  office  to  be  filed,  together  with  the  draft  of  an  order 
of  confirmation,  and  laid  them  on  the  clerk's  table  to  be  filed 
and  entered ;  but  as  the  fees  were  not  paid,  the  report  was  not 
filed,  nor  was  the  order  to  confirm  the.  report  entered,  until 
the  15th  day  of  January  thereafter,  when  such  fees  were 
paid.  In  tlie  mean  time  the  solicitor,  supposing  that  the  re« 
port  of  the  master  had  been  filed  and  confirmed,  issued  an  ex- 
ecuion  for  the  deficiency,  returnable  the  14th  of  January, 
which  execution  was  returned  unsatisfied.  The  complainant, 
thereupon  filed  a  creditor's  bill  against  the  defendant  Emer* 
son,  to  obtain  satisfaction  of  such  deficiency.    An  application 
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"wau  then  made  to  the  vtcc  chancellor  to  set  aside  the  execQ- 
tion  for  irregularity,  upon  an  affidavit  of  these  facts,  and  the 
farther  fact  that  the  enrolled  decree  on  file  had  neither  been 
aigne^  by  the  vice  chancellor  nor  the  clerk.  The  vice  chan- 
cellor denied  the  motion ;  and  his  decision  was  submitted  to  by 
the  defendants.  Emerson  afterwards  pleaded  in  bar  of  the 
creditor's  btll,  that  the  report  of  sale  and  of  the  deficiency 
was  neither  filed  nor  confirmed  when  the  execution  was  issu* 
ed ;  which  plea  was  allowed  by  the  vice  chancellor,  and  his 
decision  was  affirmed  upon  appeal  to  the  chancellor.  The 
complainants  thereupon  filed  a  replication  to  the  plea  denying 
the  truth  thereof,  and  made  the  application  in  this  cause  to 
have  the  report  filed  and  the  order  of  confirmation  entered 
none  pro  tunc  to  enable  such  complainants  to  show  that  die 
plea  of  the  defendant  in  the  creditor's  suit  was  false.  In  the 
mean  time  Emerson  had  made  a  conditional  assignment  of  his 
furniture  and  other  personal  property,  and  a  eiaim  which  he 
held  against  the  state,  for  the  purpose  of  paying  debts  to  oth« 
er  Creditors,  which  assignment  was  to  take  efiTect  in  case  the 
creditor's  bill  should  be  dismissed.  He  had  also  offered  to 
the  complainants  to  have  such  assigned  property  applied  rate- 
ably  to  the  payment  of  the  deficiency  in  this  cause,  and  the 
debts  for  the  payment  of  which  it  had  been  conditionally  as- 
signed. 

Trx  Chakcbllor.    There  is  no  doubt  as  to  the  right  of  aigbtofeowtto 
this  court  to  correct  or  supply  the  errors  or  omissions  of  its  omtosiomof  u» 
clerks  and  other  offieers,  whenever  it  can  be  done  Without       "' 
detriment  to  the  rights  of  third  persons,  and  where  substan- 
tial Justice  requires  it.    As  no  fee  was  chargeable  by  the 
clerk,  upon  filing  the  master's  report  in  a  foreclosure  suit, 
where  the  bill  had  been  taken  as  confessed,  it  would  have 
been  the  clerk's  fault  that  the  report  was  not  filed  at  the  time 
it  was  left  in  his  office,  if  the  solicitor  had  informed  him  of 
that  fhct    But  the  clerk  had  no  right  to  enter  the  order  to  q^^^^  „^  ^^^^^^^ 
confirm  such  report  until  the  fee  allowed  by  law  for  that  ser-  ?nm  foe?'2ir' 
vice  was  paid,  unless  he  chose  to  pay  the  fee  himself,  which ^^*^'-, ... 
belonged  to  the  state.    And  as  the  solicitor  had  previously 
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been  told  that  services  could  not  be  performed  for  him  in  the 
office  until  •the' foes  for  such  services  were  paid,  he  had  na 
rigjhtio  piBsmne  the  clerk  would  violate  the  law  by  entesriog* 
tlie  order  of  confirmation,  unless  the  fee  for  entering  it  was 
pipaviouflly  paid»  or  that  the  clerk  would  pay  such  fee  for  him* 
Sioio^vfMM  it  pecesaary  for  the  subordinate  clerks  in  the  office 
to. inform  him,  every  time  he  came  there  to  have  any  thijoif 
done,  that  .the  fees  must  first  be  paid,  when  they  knew  he 
Clerk  should  not  y^^  alyeadY  B/WATe  of  that  fact.     It  was  an  errorof  the  clerks 

issue  ezecatlon    "•••»•■- ^^     j    .  ^    ^  ,       » 

u^Ms^msstor's  how^^'r  to  teal  the  ezectttion  without  ezanuulng  tlie  mi-, 
dXronfir^S^  nutep  of  the  proceedings  in  the  cause  for  the  purpose  of  oec- 
ing  wJMher  the  report  of  the  master  had  been  duly  confirm- 
ed. It.  was  also  his  mistake  that  the  enrolment  of  the  decree* 
was  filed  without  having  been  previously  sij^ned  by  bimeelf 
aa4:  by  .(he.  vie#  obanoellor; 
Eoroimeht  of        Although  theaoUcitor  swears  he  supposed  the  report  was. 

decree  not  to  be 

0ied  unless  It     copfinnfid  attfat  time  he  issued  the  execution,  and  that  all  the 

lias  been  signed. 

servioes' in '<Am^<  after  the  18tk  of  December,  1841,  were- 
had  in  gpod  faith  and  in  confidence  that  the  clerk  had  filed 
the  rieport  and  entered  the  orders  for  confirmation  on  thfit 
day,  it  appears  he  afterwards  learned  that  such  was  not  the 
fact  I  ^nd  he  doas  not  state  that  he  was  not  aware  of  the  fact 
that  t||e  i)Qiar  of  t^nfirmation  >  was  entered  after  the  return 

• 

day  of  tdbi9  eaeootioa  at  the  time  the  proceedings  in  another 
suit  were  loftitBled  by  the  filing  of  a  creditor's  bill.     On  the- 
conti^ry^.  LAink  it  is*  fairly  inferrible  from  his  own  a^dkvjt, 
and  that  of  Murdock  which  was  read  in  opposition  to  this  . 
motiqn,  fh^t  the  complainants'  solicitor  learned  that  the  report 
had  not.beea  filed- and  confirmed,  at  the  time  he  paid  the  feea 
on  th^  15tb  of  Janttaij,  and  that  he  paid  the  fees  at  ^hat  time 
because  h«  was  then  i^lbt med  that  it  was  necessary  that  tb^ 
same  al^ld  be  paid  before  the  report  would  be  filed  and'  th^ 
order  for.confinnadon  entered.    If  the  complainants  had  not 
notice^.theirregotariy  at  the  time  of  filing  the  creditor's 
bill,  it  ^Mi^t.theseSbie  have  been  the  fault  of  their  solicitor  in 
this  suit:  if  ingleetiiig  to  inTorm  the  officers  of  the  bank  or 
the  new  solicitor  who  filed  that  bill  of  the  true  state  of  facts^ 
The  n^ii  aoliffitoryhoweyer>  does  not  state,  in  his  affidavit} 


^ 
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tfiat  at  the  tiaie  thai  bill  was  filediie  «as  ignomt  of  the  (act 
that  the  order  to  confirn  the  nport  waa  eatend  alter  tka  n^ 
tum  day  of  the  execution.  And  ficoia  mj  racoUtolioa  of  the* 
language  of  the  bill,  which  waa  before  ma  in  Febniary  lai^ 
upon  the  appeal^  I  am  iadueed*  lo  believe  that  the  penon  who^ 
drew  it  was  aware  of  the  fact  that  the  repett  had  aoC  been; 
cm^Gnned  when  the  ezecutien  fior  the  deficKiw]^  noecL  Fov* 
there  was  no  distinct  averment  ihat  tha  wpon  waa  filed  aad 
aa  order  entered  for  its  confirmation  oa  the  18th  of  Became 
beVf  1841,  stated  in  the  bill  as  the  time  when  the  maater  Biade- 
hi»  report  showiog  the  amount  of  the  deficieoogr  on  thatdaf ; 
although  the  bill  was  so  carefully  drawn  aa  lo*  leave  it  to  be 
inferred  that  such  was  the  fact 

But  if  no  injury  would  resuh  to  a^y  ooa  bf  th^  carder  to 
file- the  report  and  enter  the  osder  nf  coofirmatioa.  nune  psa 
tunc,  80  aa  to  orerreaoh  the  issuing  of  th»  eMGOtioSr  the 
court  perhaps  sheuM  not  permit  tbs  ooinplaiaaatsto  be  pae- 
<« '  judiced  by  the  neglect  of  theic  aoliciior-  The  aeceaaary  ^ 
feet  of  the  order  appealed  from,  howeaev^  will  be^  not  aaJjF*  to 
subject  the  defendant  to  the  eesta  of  haying,  him  plea  over- 
mled  aa  falae,  when  such  plea,  waa  ia^  fact  tnie-  atthatuaaJa 
waa  pot  in  issue  by  the  rep  licatiour  hut  alaotogtva  these  aoia* 
plainants  a  preference  oves  other  creditors,,  who  weaaeatitled 
to  payment  of  their  debts  out  of  the  aaa^oed  prapesty)  if  tha 
creditor's  bill  which  had  been  prematinaljr  filed  sbouM  ba 
dismissed. 

It  is  a  settled  principle  o£  tha  coact  of.  ebanceryv  that 
equality  among  cieditocs  is  ec||uity:»  And  though*  Ibis -eourt 
will  not  deprive  a  vigilantcreditor  of  any  piefiwenca  heanry 
have  obtained  ever  other  creditoraiby  bis  sugeaor  vj^lanoe^ 
it  would  be  a  violation  of  that  principle  of  e^iitj  to-casiaai 
the  mistakes  of  his  own  soUeitot  fee  the  sole  pnrpoaeof  gi^^ 
in  him  a  preference  in  payment,  at.  the-  esqiensa  of  other.- 
creditors,,  for  whose  beaefitthe  debtor  baa  madarauah  a  cea- 
tingeat  assignment  of  hia  property  asiia  mentiannd  ia  the  a&' 
davil  of  the  appellant.; 

The  order  appealed  from  muatthexafosa  ba  modified  so  aa 
to  make  tfa^permisaioato  file  tbt  rq>ortand  SAler  Iha order 
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of  confirmation  nunc  pro  tunc  depend  upon  the  condition  that 
the  complaiflantSt  within  ten  dayd  after  service  of  notice  of 
the  order,  shall  stipulate  that  the  appellant  may  withdraw  his 
plea  to  the  creditors  bill,  without  costs ;  and  that  the  contin- 
gent assignment  for  the  benefit  of  other  creditors  referred  to 
in  the  affidavit  of  Emerson,  shall  in  no  way  [be  'prejudiced 
by  the  creditor's  bill  referred  to,  but  shall  have  the  same  ef- 
fect^ 80  far  as  the  interests  of  those  creditors  are  concerned, 
as  if  that  bill  had  been  dismissed ;  and  that  if  such  stipulation 
is  not  given  within  the  time  required,  the  application  of  the 
respondent  be  denied  with  costs,  including  the  costs  of  the 
appellants  on  this  appeal. 

The  proceedings  are  to  be  remitted  to  the  vice  chancellor. 

David  B.  Prosser  et  ah  v.  Cornelius  Masten  el  dL  D.  B. 
Pao8s£b,  for  appellants ;  J.  Tatlor,  for  respondents.  Order 
appealed  from  affirmed,  without  costs  to  either  party. 

Joseph  Barher  v.  John  Walsh  et  al.  C.  F.  Gam,  for  ap- 
pellant ;  O.  H.  Platt,  for  respondent  Order  of  the  vice 
chancellor  affirmed  with  costs,  and  proceedings  remitted. 

Levereit  Rawdon  et  al.  v.  Richard  M.  Blatchford  et  al» 
William  Jitdson,  for  complainants;  0.  H.  Platt,  for  de- 
fendants. Order  of  the  vice  chancellor  so  modified  as  to  al- 
low an  exception  for  scandal  merely,  and  by  striking  out  so 
much  of  the  order  as  directs  the  complainant's  proceedings  to 
be  stayed,  and  inserting  a  provision  in  the  order  that  the  com- 
plainants be  permitted  to  proceed  in  the  suit,  in  the  safne  man- 
ner as  if  no  exception  for  scandal  was  filed.    Neither  party 

«     « 

to  have  costs  as  against  the  other  on  thfs  appeal. 

The  American  L^elnsurariee  j^  'tinst  Company  ir.  George 
GcuU  et  al  J.  Rhoades,  for  complainants ;  N.  Dank  Ei«- 
LiHowooD,  for  defendant  Bruen.  Motion  to  set  aside  order 
taking  bill  as  confessed,  and  the  final  decree  iand  sale  under 
the  same,  denied  with  costs.' 

Daitid  8.  Jones  v.  Abraham  P.  Grant  et  ah  J.  V.  L. 
Pfttrf  K,  for  petitioners ;  L.  H.  Sandfobd,  for  the  defendant 
Robinson ;  W.  F.  Allen,  for  himself  in  person.  Petition 
dismissed ;  but  without  prejudice  to  the  right  of  the  petitioner 
to  proceedy  either  by  a  suit  at  law,  or  by  a  bill  in  equity 
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founded  upon  the  decree  in  this  cause  and  the  matters  stated 
in  their  petition.  •  Neither  party  to  have  costs  as  against  the 
other 

William  T,  Merritt  el  dl.  v.  John  Lambert.  (In  the  mat- 
ter of  the  petition  ofAlphonse  Louhat.)  A.  L.  McDonald, 
for  apoellant }  M.  R.  Zabriskie,  for  respondent  The  chan  tImnMUcitor 
cellor  decided  that  Where  a  party  agrees  with  his  solicitor  q,  "***"•■*• 
attorney  to  perform  the  duty  of  counsel  alsoi  upon  the  hear- 
ing Of  trial  of  the  cause,  or  upon  the  argument  of  motions  or 
petitionSi  the  latter,  in  his  character  of  counseli  may  stipulate 
for  a  reasonahle  reward  for  his  services  as  such  counsel ; 
and  is  not  limited  to  the  counsel  fees  specified  in  the  fee  btll, 
and  which  are  allowed  as  between  party  and  party.  But  that 
he  is  not  permitted,  either  as  attorney  or  solicitor,  or  as  coun- 
sel, to  contract  with  his  client,  previous  to  the  termination  of 
the  suit,  for  a  part  of  the  demand  or  subject  matter  of  the 
litigation,  as  a  compensation  for  his  services. 

And  that  an  agreement  by  which  tho  solicitor  is  to  receive, 
during  the  pendency  of  the  suit,  the  rents  and  profits  of  the 
land  in  controversy,  which  rents  and  profits  form  a  substan- 
tial part  of  the  litigation,  is  void,  as  being  contrary  to  public 
policy. 

Order  appealed  from  affirmed  with  costs  ;  and  proceedings 
remitted. 


BENJ.  R  SHERMAN, 

18  irall-street,  New-York. 
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DECISIONS  OF  THE  CHANCELLOR, 

NOVEMBER  21, 1843. 


Alary  H.  Renwick  v.  Robert  J.  RenwicL  B.  F^  Butlbk 
and  A.  H.  Dana,  for  complainant;  W.  S.  Sjears,  for  defend- 
ant The  bill  in  this  cause  was  filed  for  a  divorce  on  account  Bm  for  divorce, 
of  the  adultery  of  the  husband.  The  defendant  allowed  the 
bill  -to  be  taken  as  confessed  for  want  of  an  answer ;  and  the 
usual  order  of  reference  was  made  to  a  master  in  New- York 
to  take  proof  of  the  facts  charged  in  the  bill,  and  to  report 
such  proof  to  tho  court,  with  his  opinion  thereon.  The  wit- 
nesses to  prove  the  charge  of  adultery,  resided  in  the  county 
of  Tompkins,  and  upon  the  certificate  of  the  master,  a  com- 
mission was  issued  to  a  master  residing  at  Ithaca,  to  take  the 
ejcamination  of  the  persons  named  in  the  master's  certificate, 
and  such  other  persons  as  should  be  produced  before  such 
commissioner.  Under  this  commission  the  complainant  ex- 
amined three  witnesses  not  named  therein ;  and  of  the  ex- 
amination of  one  of  whom  tho  defendant's  colicitor  had  not 
re'salved  due  notice.  Upon  the  return  of  the  commission  the 
defendant's  solicitor  applied  to  the  master  for  a  new  commis* 
Bi'oQ  lo  take  testimony  to  impeach  the  witnesses  previously 
examined,  but  furnished  no  names  of  witnesses,  or  any  affi- 
datil  showing  that  the  characters  of  any  of  those  who  had 
been  examined  under  the  commission,  were  bad.  The  mas- 
ter refused  to  grant  a  commission  or  to  delay  his  final  report 
He  also  reported  the  depositions  of  the  three  witnesses  not 
t:::.mcd  in  the  commission  a5>  part  of  ihe  testimony  to  establish 

10 


63 

Ae  adultery  charged  in  the  complaiimot's  bill,  aTttioiig^  smsb 
dbposifioim  were  objected  to  bj  the  complainairt^s  solicitor^ 
The  cause  was  thereupon  set  dowQ  for  hearing  upon  the  bill 
tftkev  as  eetfTesBed  and  upon  the  master's  report,  and  the  de^ 
fendant^s  solicitor  applied  fi>r  teave  to  except  to  the  report* 
a«d  set  aside  the  deposition  of  the  three  witnesses  as  irrega* 
larly  t»ken>,  and  that  he  might  have  ftrrther  time  to  exanoine  ^ 

witnesses  e»  his  part ;  but  he  produced  no  affidavit  showinj^ 
Ihat  there  were  any  witnesses  on  his  part  whose  testimony 
was  nMLterial  upon  the  question  then  pendiDg  before  the  oourl* 
l^ww  mtfduty      The  chancellor  decided  that  under  the  statute,  the  maetet 

of  a  master  on  a  ' 

SrSr*Svoroe  ^*®  ^^^  ^^  decide  the  questK)n  whether  the  defendant  had  of 
bad  not  been  guilty  of  the  adultery  charged  in  the  bill,  but 
was  merely  to  report  the  proofs  with  his  opinion  thereon  for 
the  ultimate  decision  of  the  court  upon  suck  proofs;  and  that 

Exceptions  to     no  exceptions  therefore  could  be  filed  to  the  report  in  such  a 

«eport.  *  ' 

case ;  that  where  the  master  had  proceeded  irregulanyy  of 
where  it  was  necessary  to  examine  other  witnesses  upon  the  J 

subject  matter  of  the  reference  the  proper  course  was  to  make  . 

a  special  application  to  the  court,  upon  .due  notice  to  the  ad-* 
verse  party,  for  relief;  but  if  )he  only  objection  to  the  report 
was  that  the  master  had  formed  an  erroneous  opinion  upoir 
the  testimony  in  the  case,  that  was  a  mere  matter  of  argument 
upon  the  hearing  of  the  cause,  and  would  be  corrected  by  the 
court  if  the  opinion  of  the  master  waK  wrong.  He  a'lso  de- 
Certificate  for  a  cided  that  the  master  could  not  grant  a  certificate  for  a  gener 

commission  to  «-»  w 

examine  wit-     ral  Commission  to  examine  witnesses  not  named  therein,  ex* 

nesses. 

cept  upon  the  consent  of  all  parties  interested  and  who  had 
appeared  in  the  cause ;  that  to  authxnrise  the  granting  of  the 
certificate  for  a  commission,  unless  by  consent,  the  party  ap* 
plying  for  it  should  produce  to  the  master  an  affidavit  show* 
ing  the  names,  residences  and  materiality  of  the  witnesses 
sought  to  be  examined ;  so  that  if  any  of  such  witnesses  were 
not  credible  persons,  or  the  adverse  party  wished  to  eX' 
amine  other  witnesses  to  explain  or  rebut  their  testimony, 
he  might  join  in  the  commission  and  name  witnesses  on  his 
part,  or  obtain  a  certificate  for  a  separate  commision  for  that 
purpose  at  the  stime  time  ;  and  that  tlte  like  notice  of  the  ex- 
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mminatioD  of  wHneues  under  a  eouunisaioQ  in  this  ataiOy  up* 
on  a  proceeding  in  the  master's  officet  sbould  be  given  as  wa« 
prescribed  by  the  73rd  rule  of  the  court 

The  depositions  of  the  thnee  witnesses  not  named  in  the 
commission  were  ordered  to  be  suppressed;  and  the  cause 
was  directed  to  be  iteard  upon  the  lestioaony  which  had  tegu- 
larijT  been  taken  only,  the  oompiaiiMiiC's  counsel  not  wishing 
to  re-examine  those  witnesses. 

The  Chancbllob«  The  adultery  of  the  defendant  as  ^;;f>^«JP,^ 
charged  in  the  bitt,  is  fuliy  established  by  the  testimony  ot^j^JJSi^i^ 
sereral  witnesses.  The  divorce  must  Iherefoia  be  planted  ^' 
as  prayed  for ;  and  as  no  objection  was  made  upon  the  heaf^ 
ing,  to  the  giving  the  eare  and  custody  of  tbe  eUklren  who 
bad  not  arri?ed  at  die  age  of  twenty-one  to  the  •mother,  theif 
eare  and  cnatody  noust  be  committed  to  her  «atil  the  further 
order  of  the  court.  Indeed  it  is  oharged  in  the  bill,  and  ad* 
mitted  for  the  purposes  of  tliis  suit,  that  the  deiendant,  seve- 
ral yean  since,  abandoned  his  wifb  and  family  and  has  con* 
tributed  nothing  to  their  support,  and  that  the  coo^lainaat 
has  provided  for  the  support  and  education  of  her  children 
out  of  the  income  which  she  has  received  from  the  estate  of 
her  father  under  his  wilL  She  is  of  coarse  entitled  to  a  de* 
oree  for  costs  against  the  defendant.  And  her  counsel  also 
asks  that  the  property  which  has  been  devised  or  bequeathed 
to  her  by  her  father,  and  the  income  thereof,  may  be  decreed 
to  belong  to  heis  free  from  any  claim  of  the  defendant  or  his 
creditors  or  assignees  thereon ;  and  that  he  may  be  peremp- 
torally  enjoined  from  taking  any  proceedings  to  reduce  the 
same,  or  any  part  thereof,  to  his  possession,  or  to  change  or 
impair  her  claim  or  title  thereto,  and  from  intermeddling 
therewith  in  any  manner. 

At  the  common  law  the  interest  of  the  husband  in  the  real 
estate  of  the  wife  only  continued  during  coverture,  and  there- 
fore if  she  was  divorced  a  vinculo  she  was  entitled  to  her  real 
estate  immediately,  in  the  same  manner  as  if  she  had  survived 
her  husband.  And  if  the  husband  had  aliened  the  same  dur- 
ing the  coverture,  she  could  bring  her  writ  of  cui  ante  divor" 
Hum  to  recover  the  land.    (Frte.  ^al.  Brev.  204,  471.  Cekt 
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IJlt.  326.)    And  although  the  husband  has  sold  his  ioterest 

which  he  has  obtained  by  the  marrtnge,  in  the  real  estate  of 

the  wife,  or  the  same  has  been  delivered  over  to  to  a  creditor 

of  the  husband  on  an  extent,  a  divorce  granted  to  the  wife 

divested  the  title  of  the  grantee  or  tenant  by  elegit,  io  the 

same  manner  as  if  the  marriage  had  been  dissolved  by  the 

death  of  the  husband     (Barber  v.  Soot^  10  Mast.  Bep.  260.) 

So  in  relation  to  all  rights  and  choses  in  action  in  which  if 

was  necessary  during  the  coverture  that  the  suit  to  recover 

the  same  should  be  brought  in  the  name  of  the  husband  and 

wife  jointlyt  and  where  the  right  of  action  would  survive  to 

the  wife,  or  her  personal  representative  in  case  the  husband 

died  first,  the  divorce  of  the  wife  for  the  misconduct  of  the 

husband  must,  upon  the  same  principle,  belong  to  the  wife, 

where  the  husband  has  not  reduced  the  same  to  possession 

previous  to  the  divorce ;  in  the  same  manner  as  if  the  covers 

ture  had  been  terminated  by  the  death  of  the  husband  at  the 

time  the  divorce  was  completed.     And  where  the  husband  has 

forfeited  all  right  to  his  wife's  property  by  his  wilful  violatioii 

of  the  marriage  contract,  it  is  perfectly  just  and  equitaWe 

that  she  should  be  permitted  to  retain  for  her  own  use,  and 

for  the  education  and  support  of  the  children  of  the  marriagey 

if  there  are  any,  all  the  real  and  personal  estate  which  be« 

longed  to  her  at  the  time  of  the  marriage,  or  which  has  come 

to  her  by  gift,  devise  or  descent,  from  any  of  her  relatives 

during  the  coverture,  and  which  the  husband  has  not  reoov* 

ered  and  reduced  to  his  actual  possession  previous  to  the 

commission  of  the  oiience  for  which  the  divorce  is  granted. 

(See  HavUand  v.  Myers  ^  JB/bom,  6  John.  Ck.  Ibp^  178. 

Van  Duxer  v.  Van  Duxer^  6  Paig^e  Rep.  808.    Bake  v. 

Finkj   8  Watte*  Rep.   836.     Gallego  r.   OaUegii^e  ea?r^% 

Brock.  Rep.  285.)    The  court  of  errors  and  appeals  in  the 

state  of  Mississippi  went  further  than  this,  in  the  case  of 

Tewkeherry  v.  Tevoksherryj  (4  How.  Rep.  188,)  and  decreed 

to  the  wife,  upon  granting  a  divorce,  on  account  of  the  adul* 

tery  of  the  husband,  a  restoration  of  all  the  property  which 

he  had  received  by  virtue  of  the  marriage. 

The  statute  of  this  state  gives  to  the  wife  upon  the  dissolu- 
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tion  of  the  marriage  on  the  ground  of  (he  aJuItcry  of  the 
fansbandt  as  a  matter  of  right  and  without  reference  to  the 
question  of  alimony,  all  the  real  estate  of  which  the  husband 
is  ihcn  seized  in  the  right  of  his  wife  and  of  which  she  is  the 
real  owner,  and  also  any  goods  or  things  in  action  which 
were  left  with  her  by  the  husband,  or  were  acquired  by  her 
own  industry,  or  which  were  given  to  her  by  devise  or  oth- 
erwise or  to  which  she  is  entitled  by  the  decease  of  any  of 
her  relatives  intestate,  as  her  sole  and  absolute  property. 
(2  R,  S.  146,  §  46.)  And  the  evident  intention  of  the  legis- 
lature was  not  only  to  give  to  her  such  real  estate  discharged 
of  the  husband's  life  interest  therein  as  tenant  by  the  curtesy 
initiate,  and  her  bedding  and  furniture,  &c.  left  with  her  by 
the  husband,  but  also  all  choses  in  action,  legacies  and  distri- 
butive rights  not  collected  or  reduced  to  possession  by  the 
husband  as  would  have  belonged  to  her  by  survivorship  if  the 
marriage  bad  been  dissolved  by  his  death  at  the  time  of  mak- 
ing the  decree*  If  this  does  not  cover  the  whole  property  to 
which  she  was  entitled  under  the  will  of  her  father  except 
what  the  husband  has  received  and  spent,  or  has  reduced  to 
possession  and  transferred  to  a  bona  fide  purchaser  previous 
to  the  time  of  the  commencement  of  this  suit,  she  is  entitled 
to  whatever  remains  thereof  to  be  applied  to  the  support  and 
education  of  such  of  the  children  of  the  marriage  as  are 
minors. 

The  decree  will  therefore  declare  her  rights  accordingly, 
and  award  a  perpetual  injunction  restraining  the  defendant, 
and  all  others  who  may  have  acquired  any  right  or  interest 
ia  such  property  or  choses  in  action  under  him  since  the 
commencement  of  this  suit,  from  bringing  or  prosecuting  any 
suit  or  instituting  any  other  proceedings  whatever  for  recov- 
ering or  obtaining  the  possession  thereof  or  of  any  part  there- 
of, or  whereby  the  right  or  interest  of  the  complainant 
therein  as  above  declared  shall  or  may  be  in  any  wise  charged 
or  impaired,  or  from  intermeddling  therewith  in  any  way 
whatever. 

Jacob  Carpenter  v.  Jacob  Rapelye  el  al.  W.  Silliman, 
for  appellant ;  S,  F.  Clakkson,  for  respondents.  Order  of 
the  assistant  vice  chancellor  affirmed  with  costs. 
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George  W.  Bruen  et  ah  v.  Jokn  A.  Stevens.  G.  Woo»t 
for  appellant ;  J.  L.  Mason,  for  respondents.  Decree  of  the 
assistant  vice  chancellor  affirmed  with  costs;  and  proceed- 
ings remitted  to  vico  chancellor  of  the  first  circuit. 

Patrick  Ellis  v.  Arthur  Harrison  et  al.  J.  M.  Bixbt,  for 
appellant ;  H.  Nicoll,  for  respondents.  Decree  of  the  as- 
sistant vice  chancellor  affirmed  with  costs. 

Lucas  Elmendorf  v.  Lloyd  S,  Danbury,  W.  Sill.iman» 
for  appellant ;  M.  McDokald,  for  respondents.  Decree  of 
the  vice  chancellor  of  the  6th  circuit  affirmed  with  costs.  De- 
cree to  be  entered  nunc  pro  tunc  as  of  some  day  subse- 
quent to  the  submission  and  previous  to  the  deatli  of  the  com- 
plainant. 

James  G.  King  v.  Henry  Whitely  et  al.  J.  Blunt,  for 
appellant;  John  Wallis,  for  respondents.  Decree  appeal- 
ed from  affirmed  with  costSy  and  proceedings  remitted. 

Jokn  McWharUr  et  al.  v.  James  McMahan.     C.  H.  S. 

Williams,  for  complainants ;  A.  Taber,  for  defendant.    The 

Agreements  for  chancellor  decided  in  this  case,  that  under  the  present  statute 

the  sale  of  land.     «  «         ,      .  /.!,/.•, 

What  is  a  soffi-  of  frauds  it  was  necessary  a  contract  for  the  sale  of  land 
within  the  stat-  should  not  only  be  in  writing  and  signed  by  the  party  who  is 
attempted  to  be  charged  upon  such  contract,  but  it  must  be 
subscribed  by  the  vendor  also.  That  such  a  contract  need 
not  be  signed  by  the  vendor  personally ;  but  it  will  be  suffix 
cient  if  \i  is  signed  by  an  agent  duly  authorized.  And  that  it 
is  not  necessary  the  authority  of  such  agent  should  be  in 
writing.  That  in  a  suit  for  the  specifiic  performance  of  a 
contract  to  purchase  land,  ^goed  by  the  agent  of  the  vendor, 
it  is  only  necessary  for  the  vendor  to  establish  the  fact,  by 
parol,  that  the  porson  signing  the  contract  as  agent  for  him 
was  lawfully  authorized  to  sign  as  such  agent. 

Decretal  order  of  the  vice  chancellor  of  the  eighth  circuit 
affirmed  with  costs,  and  proceedings  remitted, 

Henry  Roosevelt,  adm^r,  Sfc,  v.  Azariah  T.  ElUihorp  and 
v>ife.  H.  W,  Warner,  for  complainant;  C.  Ellis,  for  de- 
fendants.    Decree  appealed  from  affirmed  with  costs. 

Joseph  Wallis  v.  Nathaniel  P.  Tallmadge  et  al.    H.  W. 
Warner,  for  complainant ;   M.  Porter^  for  the  defeudant 
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In  this  case  tlie  chonccllor  decided  that  a  plea  is  a  special  an-  rractie«  aa  for 
8wer,  and  may  be  put  in  upon  payment  of  costs  of  a  contempt  after  deraTidant 

-  .  -  •  /.    1  1.  /.  ta  in  contewpt 

for  not  nnswermg,  after  scrvtce  of  the  ordmary  or  first  at- for  want  of  an 

tachment  to  compel  an  answer.     But  that  after  a  contempt 

duly  prosecuted  to  an  attachment  with  proclamations  return* 

ed»  no  plea,  or  demurrer  will  be  received  except  upon  motion 

in  court  on  an  affidavit  showing  a  sufficient  3xcuse,  in  addh* 

lion  to  the  payment  of  the  costs  of  tlic  contempt.     That  a  de- 

fendant  cannot  purge  his  contempt  for  not  answering,  in  any 

stage  of  the  proceedings,  after  an  attachment  has  been  issued^ 

by  putting  in  a  demurrer  to  the  whole  or  any  part  of  the  bill. 

That  lie  must,  tlierefore,  even  upon  a  common  ottachmenty 

either  plead  or  answer  to  the  whole  bill,  unless  the  court,  up^ 

on  special  motion  for  that  purpose,  shall  see  fit  to  give  him 

leave  to  demur. 

Application  to  take  the  plea  from  the  file  denied;  and  tho 
application  to  discharge  the  defendant  from  the  attachment 
granted,  on  payment  of  costs,  within  ten  days  after  service 
of  taxed  bill. 

Lewis  Curtis  et  ah  v.  Cyrus  Hitchcock.  VV,  C.  Noyes,  for 
complainants  }  W.  C.  VVetmore,  for  defendant.  The  chancel-  f^otice  of  n» 
lor  stated  that  where  the  complainant  in  a  foreclosuie  suit  dis- 
misses his  bill  as  against  a  judgment  creditor  who  has  a  sub** 
aisting  lien  on  the  mortgaged  premises,  or  leaves  his  name 
out  of  the  bill  by  amendment,  the  safer  course  was  to  file  a 
new  notice  of  the  pendency  of  the  suit  against  tho  remaining, 
parties  ^  so  as  to  render  it  perfectly  certai^n  that  the  judgment 
creditor  whose  name  is  left  out  after  the  filing  of  the  first  no- 
tice will  be  barred  by  the  foreclosure  and  sale.  And  he  de- 
cided that  where  the  bill  is  amended  by  adding  new  parties* 
affei'  the  filing  of  the  notice  of  lis  pendens^  a  new  notice  is 
absolutely  necesssary  to  bar  the  rights  of  the  judgment  ere-' 
ditors  of  such  new  parties,  as  weM  as  to  make  the  amended 
bill  constructive  notice  to  subsequent  purchasers  from  sucb 
new  parties.  That  a  notice  of  Us  pendens  filed  before  tlior 
passing  of  the  act  of  1840,  to  reduce  the  expense  of  foreclo*- 
ing  mortgages,  is  not  a  sufficient  notice  to  bar  the  rights  of 
judgment  creditors  who  are  not  made  parlies.     But  that  sn 
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abijolute  decrco  subsequent  to  tho  act  of  1840,  and  where  the 
record  of  the  proceedings  in  tliis  court  did  not  show  that  the 
provisions  of  the  act  had  not  been  complied  with,  the  want  of 
a  proper  notice  did  not  prevent  the  rights  of  the  junior  credit- 
ors who  had  only  a  general  lien  upon  the  equity  of  redemp- 
"tion  from  being  barred,  as  against  bona  fide  purchasers  under 
such  decree,  who  had  paid  the  purcliase  money  and  obtained 
the  conveyance  without  notice  of  such  defect.  He  also  deci- 
ded that  where  (he  mortgaged  premises  were  purchased  by 
the  complainant  in  the  suit,  he  had  constructive  notice  of  the 
irregularity  in  the  proceedings,  and  that  in  such  a  case  the 
junior  judgment  creditor  would  be  let  in  to  make  a  defence, 
if  he  applied  within  a  reasonable  time,  after  he  discovered 
that  the  decree  had  been  entered. 

Demurrer  allowed  with  costs. 

8fephen  Card  v.  Avgusttu  A.  Bird  ei  ah  J.  Rhoades,  for 
appellant ;  W.  1'racy,  for  respondent  Decree  appealed 
from  affirmed  with  costs  to  be  paid  by  appellants  Webb  d& 
Averill.     Proceedings  remitted.  ! 

Stephen  Ross  v.  Daniel  Lockwood  et  ah  J.  D.  VVillaro, 
for  appellant ;  D.  Gardner,  for  respondent*  So  much  of 
the  decree  of  the  vice  chancellor  as  is  appealed  from,  revers- 
ed with  costs ;  and  bill  dismissed  with  costs  as  to  defendant 
Lockwood. 

Parmenus  Smilli  v.  Samuel  L,  Smith,  VV.  Silliman,  for 
complainant ;  J.  Dikeman,  for  defendant  Decree  of  the  lute 
assistant  vice  chancellor  affirmed  so  far  as  relates  to  the  ques*  « \ 
tion  of  costs,  and  the  residue  thereof  reversed,  without  costs 
to  either  party.  And  a  decree  directed  to  be  entered  for  the 
appointment  of  commissioDera  to  make  partition  of  the  pro- 
perty in  disputp. 

Edwin  Adams  t.  Christopher  Jos\yn^  2d  et  ah  S.  Beards- 
let,  for  complainant;  D.  Burwell,  for  defendants.  So 
much  of  the  decree  of  the  vice  chancellor  as  is  appealed  from 
by  defendant  Joslin  affirmed  with  costs,  and  so  much  thereof 
as  relates  to  the  costs  of  Judd,  modified  by  giving  him  only 
tiic  c^ls  he  would  have  been  entitled  to  upon  ihc  allowance 
»r  ft   I'iinurrer  to  tlu:  bill.  d 
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William  tVoods  v.  Rtuhen  Skinner  el  aL  P.  VVoods,  for 
complainant;  Cagger  6^  Stkvenb,  for  dofendants.  Decree 
appealed  from  affirmed  with  cosU  to  Ite  paid  by  appellant; 
nnd  proceedings  remitted. 

Joseph  fjopez  Dias  el  al.  v.  Joseph  Bouchard,  Ex^r,  et  al. 
J.  L.  Mason,  for  complainants )  L.  H.  Sandford,  for  de- 
fendants.    The  chancellor  decided,  in  this  case,  that  in  a  de-  Deaurror  for 

want  of  partiatk 

murrer  for  want  of  parties,  the  defendant  must  point  out  th^«<iuisit«t  of. 
necessary  parties,  either  by  name,  in  reference  to  some  stale* 
menl  of  their  names  in  the  bill,  or  by  their  characters  as  the 
heirs,  devisees,  personal  representatives,  assigns,  creditors, 
&c.,  of  some  of  the  persons  therein  named  or  re(brred  to. 

That  a  person  may  be  a  necessary  paily,  within  the  mean-  P»rt 
ing  of  the  rule  requiring  all  persons  interested  to  be  made 
parties,  although  the  proper  decree  may  be  made  as  to  the 
subject  matter  of  the  litigation,  in  his  absence,  if  the  defend- 
ant makes  no  objection.  And  in  such  a  case,  if  the  defend- 
ant neglects  to  make  the  objection,  by  plea,  answer,  or  de- 
nHarrer,<of  the  want  of  parties  who  are  only  necessary  to  pra- 
tect  him  from  further  litigation,  the  court  in  its  discrctioi^ 
may  refuse  to  sustain  the  objection  at  the  hearing,  and  re- 
t]uire  the  cause  to  &tand  over  to  add  new  parties  in  that  stage 
of  the  suit. 

That  to  sustain  a  bill  filed  by  several  complainants,  upon  c«ner»i  doww 

•^  ^  ,  Tortor  want  of 

a  general  demurrer  for  want  of  equity,  it  muiA  appear  tliat  all  equity, 
of  such  covnpiainants  have  an  interest  in  the  subject  matter  of 
the  litigation. 

Decretal  order  overruling  demurrer  reversed  with  costs^ 
and  demurrer  allowed,  with  liberty  to  complainants  to  amend 

Trumbull  Cory  v.  Erastus  Smith  et  aL  J.  D.  Merrill, 
for  complainant ;  J.  L.  Brown,  for  defendants.  Decretal  or- 
der appealed  from  afiirmed,  with  costs,  and  proceedings  re- 
mitted. 

George  L  Remer  et  -aL,  Ex*ts,  Sfc,  appellants  v.  Lewis  R.  Accounting  by 
Peckj  respondent,  D.  B.  Prosser,  for  appellants ;  H.  Wxlles  lurrofato. 
for  respondent    Decided  that  a  surrogate  has  jurisdiction  to 
^decree  an  account  against  executors,  upon  the  supplication  of 
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B.  poYson  claiming  to  be  a  creditor  of  the  decedeat,  although 
the  ezisteoce  of  the  debt  is  denied  by  the  executors. 

Decree  appeafed  from  affirmed  with  costs,  and  proceedings 
remitted  to  the  surrogate. 

James  W.  Reed  v.  Danford  Marble.    J.  L.  Cubtenius, 
for  complainant ;  S.  6.  Havbn,  for  defendant.     Decided  that 
Sgnment  of  a^'*  the  assignee  of  a  bond  and  mortgage,  as  well  as  assignees  of 
bom!  andmoft-  ^jjj^y  choses  in  action,  must  give  notice  of  the  assignment  if 
lie  wishes  to  protect  himself  against  a  bona  fide  payment  to 
the  assignor^  by  the  mortgagor^    And  that  even  the  recording 
of  an  assignment  of  a  mortgage  is  only  constructive  notice 
to  subsequent  purchasers  or  assignees  of  or  from  the  mort* 
gagor  or  original  assignor. 
Order  appealed  from  affirmed  with  costs. 
Fayeile  B.  Tower  r.  Henry  White  et  al     C.  P.  Kibkland, 
for  complainant :  A.  Taber,  for  defendant  White.     Decretal 
order  appealed  from  affirmed  with  costs;  and  proceedings  re- 
mitted. 


BENJ.  R  SHERMAN, 

18  Wall^ftreety  IVew-^Yorfe, 


SUPPLEMENT  TO  THE  SARATOGA  SENTINEL. 

PUBLISHED  BY  WILBUR  &  PALMER,  AT  tl.OO  PER  ANNUM. 

■  —  I  ■■■■!       ail  I  I -■     I  1.1  ■         I    I  I  III*.  ■  I 

T«I.  m.]  JANUABT 16, 1844.  {No.  10. 

COURT  OF  CHANCERY. 

DECISIONS  OF  THE  CHANCELLOR, 

DECEMBER  5,  1843,  AND  JANUARY  16,  1844. 


DECEMBER  5th,  1843. 

John  Bogert  v.  Elizabeth  Furman  et  al,  J.  A,  Batard,. 
for  the  petitioner  McCalla ;  A.  Taber,  for  the  other  parties. 
Decree  declaring  the  rights  of  (he  several  parties  in  the  fund 
in  court ;  and  the  balance  of  the  fund  remaining  after  deduct- 
ing the  costs,  directed  to  be  distributed. 

The  Fanners  Loan  and  Trust  Company  v.  Simeon  S.  Jev>* 
ettandvnfe,  (4  suits.)  H.  Fessenden,  for  complainants ; 
J.  Rhoades,  for  defendants.  Application  to  retaz  costs  in 
the  Court  of  Errors,  allowed  so  far  as  to  direct  a  deduction 
in  one  cause  of  94.66,  and  in  each  of  the  others  of  $1,50  for 
the  counsel  fees  and  affidavits ;  and  refused  as  to  each  of  the 
other  items  and  charges ;  without  costs  to  either  party  upon 
this  motion. 

hi  the  matter  of  Justin  LoomiSy  a  lunatic.  J.  G.  Hott,  for 
committee.  Order  authorizing  sale  of  the  real  estate  of  luna- 
tic for  the  payment  of  his  debts,  and  for  his  maintenance. 

Samuel  Billington  v.  Isaac  L  Forbes  et  al.  Rl  W.  Peck* 
RAM,  for  complainant ;  J.  Ruoer,  for  defendant  Order  of 
the  vice  chancellor  modified  and  affirmed,  with  costs. 

Isaac  T.  Smith  v.  Jesse  Rhodes.  P.  Burrowes,  for  ap- 
pellant; G.  Bowman,  for  respondent  Orders  appealed  from^ 
affirmed  with  costs. 

TAe  People^M  Bank  v.  The  Hamilton  Manufacturing  Com* 
jpcmy.    W.  Tract,  for  appellant ;  C.  P.  Kiekland,  for  xe^ 
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spondent.  Order  of  the  irice  chancellor  of  the  fifth  circait' 
ejenying  the  appellant's  application  to  be  made  a  party  to  this 
suit,  and  for  permission  to  come  in  and  make  a  defence  to 
the  same,  affirmed  with  costs. 

IalcUu  S.  Comstock  et  ah  v.  Henry  Ddlhy,  J.  Rboadssi 
for  complainants ;  J.  Kerkan,  for  defendant  Injunction  dis- 
solvedy  with  costs  to  abide  the  event  of  the  suit ;  with  liberty 
to  the  complainants  to  apply  to  renew  it  at  the  hearings  iPit 
appears  from  the  evidence  that  the  answer  is  false. 

Burton  Hatoley  v.  Thomas  DonnMy  et  al  8.  Beardslbt, 
for  complainant^  L..H..Sanoford,  for  defendants.  Decree 
appealed  from  affirmed,  with  costs,  and  proceedings  remitted. 
Heman  J.  RedJUld  et  al,  v.  Tho  Board  of  Supervisors  of 
the  County  of  Genesee  and  The  Board  of  Supervisors  of  the 
County  of  Erie.  C.  Stevkns,  for  appellants ;  D.  H.  Chand- 
ler and  £.  F.  Smith,  for  respondents.  So  much  of  the  de- 
cree of  the  vice  chancellor  of  the  eighth  circuit  as  is  appeal- 
ed from,  affirmed  with  costs,  and  proceedings  remitted. 

Alvan  Stewart  et  ah  v.  Alanson  Palmer  et  al,  A.  Stew- 
ART,  for  complainants ;  S.  Beardslsy,  for  defendant  Burt 
Application  by  D.  Burt  to  read  the  deposition  of.  his  co-de- 
fendant Palmer,  at  the  hearing,  denied.  Costs  of  opposing 
to  abide  the  event 

Edward  Felt  v.  Asa  Kinney,  6.  A.  Simmons,  for  com- 
plainant ;  Gardner  Stow,  defendant  Decree  directing  de- 
fendant to  convey  to  complainant  the  north  east  half  of  the 
lot  in  controversy,  with  warranty  as  against  all  persons  claim- 
ing under  defendant ;  and  directing  him  to  deliver  up  the  two 
notes  to  be  cancelled,  and  enjoining  him  from  collecting  them. 
And  a  reference  directed,  to  ascertain  the  balance  to.  be  paid 
by  complainant  for  his  share  of  the  purchase  money  still  due. 
Defendant  to  pay  costs  up  to  and. including  the  decree  and 
the  enrolment  thereof,  to  be  paid  by  defendant  Goats  of 
reference  to  abide  the  event 

John.  H.  Rowland  v.  William  Ayres,    R.  Manning,  for 
appellant ;  E.  H.  Seelt,  for  respondents.     Order  appealed 
from  affirmed  with  costs,  and  proceedings  remitted. 
Bichard  &  WilUams  v*  Alexander  Birkbeck  et  oL    C.  Bo*- 
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^viTARDs,  Tor  complainant ;  B.  Selliman  and  M.  S.  Bidwilli 
for  defendants.  Decree  appealed  from  reversed  with  costs, 
and  the  bill,  as  to  both  defendants,  dismissed  with  costs,  but 
without  prejudice  to  the  rights  of  the  defendant  Matthias  Bru« 
en  as  against  his  co-defendant. 

Luther  Loomis  v.  Peter  Stuyvesant  et  ah     L.  R.  Mabsh, 

'  for  complainant;  J.  Rhoades  and  M.  T.  Reynolds,  for  the 
Greenwich  Bank ;  E.  H.  Blatchford,  for  Davis.  Order  al- 
lowing  complainant  to  vacate  the  decree  in  this  cause,  and  to 
enter  a  decree  of  strict  foreclosure,  in  case  the  defendants 
G.  &  J.  R.  Stuyvesant  and  the  assignees  of  the  judgments 
sliall  within  twenty  days  consent  to  it,  and  serve  a  written 
stipulation  to  that  effect.  And  in  that  case  the  applicants 
are  to  pay  the  complainant  his  costs  of  opposing  these  ap- 
plications. If  such  stipulation  is  not  given,  motion  denied 
with  costs. 

JANUARY  16th,  1844. 

Benry  Didter,  surt>ivor  of  John  N.  D^'Arcy  v.  James  Da* 
vison.  C.  B.  Moore,  for  cr^Tnplainant;  J.  Rhoades,  for  de« 
fwidant.  This  was  an  application  on  the  part  of  the  defend-  JiJ^Je.^^^^** 
ant  for  leave  to  plead  donblo.  The  motion  was  founded  up- 
on an  affidavit  of  the  defenJirnt,  thlt'the  bill  vrss  filed  to  re- 
ecyver  a  debt  alleged  to  have  been  contracted  in  Baltimore  in 
1815,  and  to  have  arisen  out  of  certain  commercial  transac- 
tioos,  moneys  advanced^  and  bills  of  exchange  drawn  and 
protested  during  the  year  1815 ;  and  that  the  bill  contained 
an  allegation  that  the  complainant  had  not  been  able  to  pro- 
secute his  claim  by  reason  of  the  continued  aibsence  of  tiie 
defendant  from  this  state.  The  defendant  further  stated  in 
his  afidavit'that  be  came  to  the  city  of  New-York,  with  his 
iamily,  to  reside  in  March,  1884,  and  continued  there  until 
September,  1835,  and  during  such  residence  he  made  the 
Qtaal  declaration  in  court  of  his  intention  df  becoming  a  citi- 
xen  ^f  the  United  States,  according  to  the  requirement  of  the 
naturalization  law-;  and  that  os  the  defendant  was  informed 
and  believed,  Che  complainant  and  his  deceased  partners,  af- 
ter the  alleged  indebtednessttccruedto  them,  made  an  assign- 
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ineDt  of  all  their  property  and  efiects,  under  the  insolvent  law 
of  Maryland,  to  G.  Winchester,  as  trustee  for  the  creditors. 
The  counsel  for  the  defendant  thereupon  asked  for  an  order 
allowing  him  to  plead  the  statute  of  limitations ;  and  also  to 
plead  such  assignment  of  the  complainant  and  his  deeeased 
copartners,  as  separate  pleas,  in  bar  of  this  suit. 

The  Chancellor.  In  Wyatt's  Practical  Register  and 
some  elementary  treatises  it  is  said  several  matt^^  in  bar 
may  be  pleaded  together.  But  it  is  very  doubtful  whether 
<iouble  pleading  was  ever  allowed  in  chancery  without  the 
special  leave  of  the  court  And  the  statute  authorising  the 
defendant  in  any  action  to  plead  as  many  matters  as  he  shall 
think  necessary  for  his  defence,  does  not  apply  to  suits  m 
this  court.  The  word  action  when  used  in  the  xevised  sta- 
tutes, is  intended  to  designate  a  proceeding  in  a  court  of  law« 
But  when  suit  is  used  in  reference  to  legal  proceedings,  by 
the  revisers,  the  statutes  may  apply  to  proceedings  either  at 
law  or  in  equity ;  unless  there  is  some  thing  in  the  cqntext  to 
vconfine  the  operation  of  the  statutory  provision  to  suits  in  a 
particular  court  It  is  well  seUled  that  aeither  in  this  court» 
jior  in  a  court  of  law  can  the  defendant  plead  two  distmot  de- 
fences in  bar,  in  one  plea,  without  rendering  such  plea  bad  for 
duplicity*  The  rules  of  pleading  on  that  subject  are  substan- 
tially the  same  in  this  couit  and  in  courts  of  law.  (W^elf. 
Eq.PL2Q2.  Lube  26^.  CokeLitUZ04ta.  Evm^uSfst.of 
PL  Ch.  36.  Story^s  Eq.  PL  408,  ^  653.  Shode  Island  v. 
Mastachusettif  14  Peters^  Sep.  211.  Bogardus  v.  Trinity 
Church,  4  Paiges  Sep.  178.; 

In  courts  of  law,  however,  the  defendant  is  permitted  to 
put  in  separate  ^fences  by  several  distinct  and  independent 
pleas,  as  a  matter  of  eourse,  subject  to  the  right  of  the  plain- 
tiff to  apply  to  have  aome  of  them  stricken  out,  where  they 
are  inconsistent  witii  each  other.  Buyt  in  this  court,  the  de* 
fendant  cannot  put  in  several  separate  and  independent  de* 
fences  to  the  whole  bill  or  to  the  same  pari  of  the  bill  without 
the  special  leave  of  the  court  first  obduned.  Indeed  until  the 
case  of  Gibson  v.  Whiteheadt  (A  Mad.  Rep.  241,;  where  Sif 
John  Leacb  permitted  two  pleas  to  be  filed^  it  was  not  suppo^ 
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«ed  to  be  admissible  to  plead  two  or  more  pleas  in  bar  id  this 
court  under  any  circumstances.  And  Mr.  Willis  considered  that 
as  an  unauthorised  departure  from  what  was  previously  consid- 
ered as  the  established  rule.  (WillEq.PlAQS.)  LordBrough- 
ham  also  in  a  subsequent  case  in  the  House  of  Lords,  said  it 
was  contrary  to  the  established  rule  of  pleading ;  and  that  it 
had  been  overruled.  (See  Harland  v  Emersotij  8  BligVs 
Rep.  iVTS.  86. J  It  appears  to  have  been  followed,  however, 
by  Sir  Launcelot  Shadwell  in  the  case  of  Hardman  v.  EI- 
Jamesy  (5  Sim.  Rep.  645  ;)  and  by  Lord  Langdale  in  the  more 
recent  case  of  Ray  v.  Marshall,  (1  Keene^s  Rep.  190,^  not- 
withstanding what  was  said  by  Lord  Brougham  two  years  be- 
fore. And  a  very  late  writer  on  the  subject  of  equity  plead- 
ing in  England,  considers  it  as  now  settled  there  that  where 
great  inconvenience  would  result  to  the  defendant  by  com- 
pelling him  to  answer  (he  court  upon  a  special  application 
may  give  him  permission  to  plead  two  separate  pleas  in  bar. 
(Welf.  Eq.  PI.  293.  See  also  Story's  Eq.  Fl.  501,  §657; 
Van  Hook  v.  WhilJock^  3  Paige^s  Rep.  419;  Saltus  v.  To- 
lias,  7  John.  Ch.  Rep.  214.; 

Although  this  court  has  the  power  to  allow  the  defendant 
to  plead  two  or  more  pleas  in  bar,  it  is  not  a  matter  of  course 
to  allow  it  to  be  done  upon  a  mere  affidavit  showing  that  the 
defendant  believes  he  v  has  separate  defences  of  which  he 
might  avail  himself  by  plea.  The  general  rule  is  that  where 
a  defendant  in  this  court  wishes  to  set  up  more  than  one  de- 
fence to  the  complainant's  bill  he  must  do  it  by  answer.  And 
he  must  make  out  a  very  special  case  of  hardship  and  incon- 
Tenienco  to  justify  the  court  in  departing  from  the  general 
rule.  The  cases  which  would  appear  to  justify  a  departure 
from  the  ustial  course  of  proceeding  are  where  the  making  of 
the  defence  by  answer  instead  of  plea,  would  render  it  neces- 
sary for  the  defendant  to  set  out  very  long  accounts  in  his  an- 
swer ;  or  where  the  discoveiy  of  matters  sought  for  by  the 
bill,  might  be  productive  of  great  injury  to  the  defendant  in 
his  business,  or  otherwise,  if  he  were  required  to  put  in  a  full 
gnawer. 

Iq  the  preeenl  case  there  m  nothing  to  take  the  case  out  of 
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(the  general  rule..  The  defendant's  application  is  tberefbr^ 
denied,  with  8S  costs. 

The  President^  Directors  and  Company  of  the  Mercliantf  \ 

and  Mechanics  Bank  v.  Walter  S.  Griffith,  I.  MgConibje, 
for  Complainants;  J.  Rboades,  for  defendant.  Order  of 
Oct.  23d  vacated  and  set  aside,  without  costs  to  either  party  ^ 
and  application  for  the  .appointment  of  a  receiver  dismissed*  | 

but  without  prejudice  to  the  right  to  renew  it  upon  au  amPJMl- 
ed  bill.  Or  complainants  to  bo  at  liberty  to  dismiss  their  bill, 
on  payment  of  costs,  and  to  issue  a  new  execution  to  covpty 
where  defendant  resides. 

The  Nev)*  York  Life  Insurance  and  TVust  Company  v.  Eaie- 
line  Davis  et  al,     J.  Rhoades,    for  complainants;    E.  F. 
/^osts.  Saiith,  for  infant  defendants.     Application  for  ro-tazation  of 

taxable.  costs  in  a  foreclosure  suit.     The  iirst  class  of  charges  object- 

ed to  were  disbursements  for  register's  fees  for  filing  the  bill 
and  other  services  parformed  by  him,  according  to  the  fee 
bill  of  1939f  pcevious  to  the  putting  in  of  the  answer  of  the 
infant  defendants.  Upon  this  question  the  chancellor  observ* 
,ed: 

<^  The  act  of  May,  1840,  provides  that  when  a  bill  of  fore 
.closure  shall  be  taken  as  confessed,  or  when  the  answer  put 
in  shall  not  deny  any  ipnaterial  matter  set  forth  in  the  bill, 
or  the  right  of  the  complainant  to  a  decree  of  foreclosure, 
^0.  the  several  o6Scers  named  in  the  act,  instead  of  the  fee^ 
for  their  services  theretofore  alJowed  shall  receive  for  their 
services  the  compensation  therein  mentioned,  and  no  other 
fees  whatsoever  shall  6e  taxed  or  decreed  against  the  defend- 
ant. The  act,  after  fixing  a  tarifT  of  solicitor's  and  master's 
fees  in  such  cases,  and  prohibiting  the*  allowance  of  counsel 
fees,  then  specifies  four  items  of  registers  .o^  clerks  fees ;  and 
.declares  that  every  other  service  req^ui^  pf  the  register,  as- 
sistant register  or  clerks  shall  be  perforaied  withont  fee  or  le- 
.ward.  But  this  act  leaves  unrepealed  the  act  of  1839,  rela- 
tive to  the  fees  of  the  register,  assistant  register,  and  clerks 
in  chancery,  which  are  to  be  received  for  tbc  benefit  of  this 
state,  except  so  far  as  the  act  of  Kay,  1840,  is  necessarily  i^ 
ponflict  with  its  proviai,ons.  The  act  of  1889  directs  certain  fpe^ 
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fto  be  raceived  from  or  charged  to  tlie  solicitorsi  for  registers-or 
clerks  fees,  in  foreclosure  suits  as  well  as  others.     And  by  the 
ninth  section  of  the  act,  the  register,  assistant  register,  or  clerk, 
is  bound- to  require  payment  in  hand  for  all  services  rendered 
^ffipially  for  any  persons  other  than  solicitors  who  liave  agents 
presiding  at  the  place  where  the  office  is  located.    (Laws  of 
1839,  p.  361.^    That  act  also  requires  accounts  to  be  kept,  not 
only  of  the  fees  actually  leceived,  but  of  all  fees,  perquisites, 
and  emoluments  which  the.register,  assistant  register  or  clerk 
shall  be  entitled  to  xlemand  and  receive  from  wy  person  for 
any  service  rendered  by  them  in  their  official  capacity,  pur*- 
suant  to  lajH%     And  the  moneys  so  received  they  are  required 
to  deposit  Jn  bank  to  the  credit  of  the  state  treasurer,  and 
transmit  their  accounts  of  the  fees  paid  and  unpaid  to  the 
comptroller  periodically.    It  is  impossible  at  the  commence^ 
ment  of  a  foreclosure  «uit,  to  ascertain  whether  it  will  or  will 
not  be  defended  and  jcqntested  by  plea,  answer  or  demurrer. 
Until  after  the  defendants  have  answered,  ^r  the  bill  has  been 
iaken  as  confessed  against  tbem,  the  register,  assistajat  r^is** 
ter,  or  clerk,  is  therefore  bound  to  demand  and  receive  from 
the  solicitor,  for  the  use  of  the  state,  the  fees  for  services  per- 
formed by  tbem  officially,  at  and  after  the  rate  prescribed  in 
the  fee  bill  of  1839.    And  no  provision  is  made  by  law  for 
refunding  such  fees  to  the  solicitor,  by  the  state,  or  for  deduct- 
ing them  from  the  accounts  rendered  against  them,  in  case 
the  defendants  afterwards  suflfor  the  foreclosure  suit  to  be  tft- 
ken  as  confessed,  or  pot  in  an  answer  which  does  not  contest 
the  complainant's  right  to  a  decree  of  foreclosure.    The  on- 
}y  rational  construotion  Jtherefore,  which  can  be  put  «pon  the 
acts  of  1839  and  )840,  when  taken  together,  is  to  constme 
.the  provisions  of  llie  latter,  so  far  as  relates  to  such  fees,  as 
OQly  applicaWd  to  services  performed  by  the  register,  assistr 
ant  register  or  clerk,  after  it  is  ascertained  that  the  suit  will 
not  be  defended ;  and  to  allow  to  the  solicitor  as  a  neeessary 
disbursemeat  in  the  suit,  the  fees  which  he  has  been  compelr 
jled  to  pay  for  services  performed  before  that  tisae,  oDsording 
jto  the  fee  bUt  of  I8d9.    The  register's  fee  bill  for  filing  the 
J^jt  ^losXinf;  the  siibposnasi  eMprin^  oridejr  Jfox  abnenlee  to  »pr 
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pear»  entenng  order  nisi  for  the  appointment  of  guardian  ad 
litem,  copy  of  the  order  and  filing  three  affidavits,  and  enter- 
ing order  that  ipfanta  answer  the  hill  were  properly  allowed 
as  necessary  disbursements  pa4d  by  the  solicitor.'* 

The  chancellor  also  decided  that  the  register  is  not  entitled 
to  a  fee  of  eight  cents  for  entering  the  bill ;  as  the  allowance 
by  the  folio  for  entering  any  order,  decree  or  proceeding  in 
the  minutes  was  intended  to  cover  proceedings  which  were 
copied  into  the  registers  of  decrees  and  orders — such  as  the 
proof  of  wills,  &c. — and  does  not  apply  to  the  mere  memo- 
randum entered  in  th^  minutes  of  causes.  '  He  also  decided 
that  the  register  Is  not  entitled  to  a  fee  for  filing  the  draft  of 
orders  to  be  entered  by  him ;  as  such  drafts  are  delivered  to 
him  to  be  entered  in  the  minutes  but  are  not  to  be  considered 
as  filed  papers.  Also,  that  a  charge  for  filing  amendment  to 
bill  is  not  chargeable,  without  a  special  affidavit  showing  that 
the  necessity  for  the  amendment  did  not  arise  from  the  fault 
or  negligence  of  the  complainant's  solicitor,  and  explaining 
why  it  became  necessary — That  no  extra  charge  for  serving 
subpoenas  to  appear,  beyond  the  sum  allowed  therefor,  cau 
be  taxed  as  a  disbursement. 
That  the  court  may  dispense  with  the  necessity  of  serving  an 
order  nisi  to  appoint  a  guardian  ad  litem  for  infants,  where 
the  solicitor,  at  the  time  of  serving  the  subpcena,  also  serves 
It  notice  that  he  will  apply  for  an  absolute  order  for  that  par- 
pose,  unless  the  infant  shall  have  a  guardian  ad  litem  appoint- 
ed wkhin  twealy  days  after  the  time  specified  for  his  appear- 
ance. 

That  no  counsel  fees  can  l)e  allowed  on  special  motions  in 
foreclosue  saits  where  there  ie  no  defence. 

That  the  nmster  is  not  entitled  to  an  aHowance  for  attend- 
ance to  sign  sumvnons  on  a  reference  to  compute  amount  doe 
on  a  mortgagee ^  nor  for  attending  upon  the  reti^m  of  sum* 
in«n««nd  ftdjouming  the  hearing,  where  none  of  the  defettd* 
ants  hiwe  appeared  in  the  soft ;  unless  in  a  case  where  it  is 
Moessary  fet  the  oomplainant  to  prodnce  testimony  as  to  the 
righti  of  ooa-resideatdefenAuits  or  as  to  th^  pro^yriety  oTsell- 
ing  the  wboto  mortgaged  piremlses.    Nor  is  the  master  enti* 
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tied  to  an  allowance  for  drawing  and  copy  of  the  anderwrit* 
iDg  upon  the  summons;  as  the  underwriting  as  well  as  the 
drawing  of  the  summons  belong  to  the  duties  of  the  solicitor^ 

That  the  master  is  cmtitled  to  a  fee  for  attendance  upon  a 
reference  to  compute  amount  due,  in  addition  to  the  specific 
allowance  for  computation,  where  the  defendants  have  ap- 
peared and  are  summoned  to  attend  the  reference,  and  the 
master  is  required  to  examine  and  report  as  to  the  rights  of 
the  infants,  as  well  as  to  take  proof  as  to  the  rights  of  ab- 
sentees. 

The  sum  of  $34,65  directed  to  be  deducted  from  the  bill  of 
costs,  as  taxed,  and  the  balance  only,  directed  to  be  paid. 
Guardian  ad  litem  allowed  $8,  for  his  costs  upon  this  appli- 
cation. 

Charles  A.  Dam  v.  The  American  Life  Insurance  and 
Hirust  Companp  and  others.  £.  Sandfmio,  for  the  complain- 
ant; J.  Rhoadssy  fox  defendants.  Order  appealed  from  af- 
£rmed  with  oosts,  but  without  prejudice  to  complainant's 
right  to  fenew  the  application  for  an  injunction,  as  to  the 
Sterling  note,  on  an  amended,  or  a  new  bill. 

Thomas  Powell  etoLr.  Stephen  Tattle  et  ah    J.  A.  Col- 
1.11R,  for  complainants;    H.  Gjult,  for  defendants.      The 
•chanoellor  decided  that  where  a  party  applies  for  leave  to  ex«  Practice  as  to 
amine  witnesses  whose  names  have  not  been  furnished  to  the  witnesses  after 

,  ,  ,.  .  .  .  examinatioD 

^zammer  or  to  the  aaverse  party  according  to  the  provisions  closed. 
■of  the  83d  rule  of  this  court,  upon  the  ground  that  the  mate* 
riality  pf  such  witnesses  bas  been  discovered  subsequent  to 
the  examination  of  all  or  any  of  the  witnesses  of  the  adverse 
party,  a  general  affidavit  of  the  party  that  jthe  testimony  is 
Hnaierial  as  he  is  advised  by  counsel  and  verily  believes  is  not 
suflicient.  But  he  must  state  in  his  affidavit,  briefly,  tlie  oa^- 
ture  and  substance  of  what  he  ex|)ects  and  believes  he  will 
l>e  able  to  prove  by  such  witnesses ;  not  only  to  prevent  eva- 
sions  of  the  rule,  but  also  to  enable  the  court  to  insert  such 
provisions  in  the  order  allowing  such  new  witnesses  to  be 
vexamined,  as  will  be  necessary  to  protect  the  rights  of  both 
jparties. 

That  when^  after  the  examination  of  witnesses  is  jclosed^ 
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either  party  applies  to  the  court  for  leave  to  examine  witnesses 
whose  names  had  not  been  furnished  previous  to  the  com* 
fliencement  of  the  examination  if  the  party  making  the  ap- 
plication, is  permitted  to  examine  the  new  witnesses  the 
adverse  party  previous  to  the  resumption  of  the  examina- 
tion of'  witnesses  'before  the  examiner,  must  be  allowed  to 
furnish  the  names  of  new  witnesses  on  his  part  and  to  exa- 
mine them,  to  irebut  or  explain  the  anticipated  testimony,  or 
to  support  Ihe  testimony  of  his  other  witnesses.  And  he  must 
afso  be  permitted  to  re-examine  any  of  his  witnesses  already 
examined,  if  necessary  to  rebut  or  explain  the  testhnony 
which  may  be  given  by  the  new  witnesses.  But  if  he  elects 
to  examine  ney^  witnesses  whose  names  have  not  already  been 
furnished,  the  party  who  is  permitted  by  the  order  of  the 
court  to  examine  the  witnesses  particularly  named  in  his  ap- 
plication, should  also  be  ^t  liberty  to  furnish  the  names  of, 
and  examine  other  witnesses  to  explain  or  rebut  the  testimo- 
ny of  the  new  witnesses  introduced  on  the  part  of  his  adver- 
sary. 

The  part  of  the  order  whidi  is  appealed  from,  reversed  and 
modified,  with  costs  to  abide  the  event. 

Nathan  Cobb  y,' Jonathan  Goodhue  et  dL  J.  Antrok,  for 
complainant;  J.  R.  Whiting,  for  Bell  &  Brown;  J.  Coit, 
for  Goodhue  &  Co.  '  Decree  declaring  the  rights  of  the  par- 
ties and  adjusting  the  amount  to  be  apportioned  between  them, 
jand  directing  that  if  the  parties  consent  to  an  adjustment  up- 
on the  principles  declared,  the  decree  of  the'  assistant  vice 
chancellor  to  be  modi€ed  accordingly.  But  if  such  stipula- 
tion is  not  filed  within  thirty  days,  snch  further  decree  to  be 
made  as  may  be  necessary.  That  part  of  the  decree  dismiss- 
ing the  bill  with  costs  as  to  defendants  Bell  tSz;  Brown  affirm- 
ed with  costs.' 

Enoch  McCamnum^  admW^  ^c,  v.  Htnry  Worrall  et  ah — 
H.  Nicoci.,  for  complainant;  D.  Lord,  for  defendants.  So 
much  of  the  decree  of  the  late  assistant  vice  chancellor  as  di- 
rects the  lands  of  the  appellant  to  be'sold  to  pay  the  mortgage 
of  the  complainant,  reversed ;  so  far  as  respects  the  rights  of 
the  Appellant  And  the  respondent  McCammon  between  them- 
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selves  And  so  much  of  the  residue  of  the  decree  as  is  ap- 
pealed from  reversed ;  without  costs  to  either  party. 

Oscar  Coles  et  ah  Ex^rs^  ^c.  v.  Rodman  fiovons,  W.  K. 
Thorns,  for  complainauts ;  S.  F.  Clarkson,  for  defendant. 
Decree  appealed  from  reversed  and  hill  dismissed  with  costs 
in  court  helow,  but  without  costs  to  either  party  upon  the  ap- 
peal. 

Nitholas  W,  West  et  ah  v.  The  Mayor ^  S^c.  of  the  City  of 
NevhYorL  L.  H.  Sanbfori>,  for  the  complainant;  P.  A. 
CowDREY,  for  defendants.  Ii\junction  dissolved,  so  far  as  it 
was  not  dissolved  upon  the  argument,  with  costs  to  the  de- 
defendants. 

Samuel  B.  Reeve  si  al,  v.  The  Mayor^  ^c,  of  the  City  of 
Ifew-YorL  L.  H.  Sandford,  for  complainants :  P.  A.  Cow- 
drey,  for  defendants.    Injunction  dissolved,  with  costs. 

William  James  et  ah  v.  Lawrence  C.  Woodruff  et  ah  trus* 
tees  of  the  L^ckport  Bank,  J.  Beardslby,  for  appellant ;  D. 
Selden,  for  complainant  Decree  of  the  late  assistant  vice 
chancellor  reversed,  and  bill  dismissed  willi  costs ;  but  with- 
out prejudice. 


EXAMINER  IN  CHANCERY,. 
^0,  51  LIBERTY  STREET, 


n 


ABSTRACT 


OFTH0 


BECISIONS  OF  TOE  CHANCElLOfi 


i 


noi  BiRCb  fi,  1844|  TO  MAECH  4,  Il4fc 


rRXXTXD  AHO  PVBUSHSO  BT  WIUUB  h  MOA 


- 


t 


A  TABLE  OF  OAS 


JLIdricliv.  Pntnef, 

Alvord  V.  Reed, 

Anderson  v.  White 

Annour  v  Alexander 

Amor  p.  Turner, 

Atlantic  Ins.  Co.».  Lamar— Kffect  of  refprring 
a  caase  to  aiisifttant  vice  chancellor,  as 
to  the  control  of  the  cause,  and  thesubse- 
qaent  proceedings  therein, 

Balcom  V.  N.  Y.  Life  Ins.  and  Trust  Co.— Ex- 
ceptions to  answer  for  impertinence,  un- 
der SOOth  Rale, 

Barr  o.  Manhattan  Co., 

Beach  r.  Beach— Bill  for  divorce,  Mnltifari* 
onsness. 

Blade  v.  Blade, 

Bodine  v.  Piatt, 

Boisgerard  v.  Delafield, 

Bonn^htoD  V.  Allen, 

Brown  «.  Chee*ebroaffh, 

Bruen  v.  Hone— Pleading  double  not  encour- 
^ed— >Caaes  in  which  it  will  be  allowed. 

Brachhansen  v.  Dillingham 

Bnckv.  Buck— Construction  of  I16th  rule  as 
to  justification  of  sureties  In  an  appeal 
bond— Amendment  of  bill  to  introduce  new 
facts. 

Byickingtiam  v.  Hnntlngtoii 

Burchardv.  Phillips, 

Bjorger  V.  Tobias, 

Burr  V.  Bun- 
Cham  plln  V.  Parish— Statute  of  frauds— rules 
of  pleading  relating  to— On  sale  of  lands 
at  auction, auctioneer  must  sign  contract. 

Cot  V.  Whitbeck— Assignee  of  a  bankrupt, 
when  a  necessary^  party— Creditors  bills 
upon    juittiee's   judgments. 

When  the  piaintJAPs  remedy  at  law  will 
be  considered  as  not  exhausted. 

Cole  «.  Savage- Bill  to  be  relieved  against 
usury— Offer  to  pay  amount  due,  when  un- 
necessary—Construction  of  statutes  as 
to  usnry — Purchaser  from  original  \)otw 
rower  may  be  relieved. 

CoiegTove  o.  Morton, 

Cowman  v.  Lovett— 

Cram  r.  Mitchell— Bond  to  stay  proceedings 
on  appeal ;  by  whom  and  how,  amount  of 
penalty  to  be  fixed. 

Crane  o.  Kitchell, 

Crippen  v.  Crippen— Costs.  What  items  are 
taxable. 

Crippen  V.  Thompson, 

Crosby  v.  Berger— Privileged  communications 
to  an  attorney  or  counsellor, 

Cmger  t?.  Halliday— Trustees  how  discharg- 
ed—Form of  bill  by  a  substitnted  trustee. 

Curtis  v.  Leavitt, 

l>«nforih  V.  Wood, 

I>ay,  a  lunatic,  matter  of, 

Davu  V.  Clark, 

l>egraw  ».  Clason— Exemption  of  trust  pro- 
perty in  creditor's  suits, 

Delano  v.  McOmber 

Delaplaine  v.  Lawrence— Right  of  purcha- 
sers to  appeal  from  decree  of  Surrogate, 

Dennlston  v.  Vischer, 

l>e  Peyster  v.  Ferrers, 

0«  Zeng  V.  Mann— Petitioni,  how  to  be  en- 
titled, 

Dickenson  e.  Codwtte, 

Dikeman  n.  Dilcemtny 

P«df»  «.  Manning, 


S2 

es 

6 
12 
79 


62 


84 
14 

SO 
75 
64 
80 
66 
22 

2 
81 


Edwards  v.  Bodine— What  charges  are  allo«rr 

able  as  damages  under  a  bond  given  upon 

granting  an  injunction,  <• 

Ellis  V.  MesKervie,  79 

Emmons  v.  Cairns,  t% 

Englehart  v.  Elasser,  10 


Farmer's  Loan  4s  Trust  Co.  v.  Perry, 

Farnham  v.  Campbell— A  judgment  debtor  is 
not  entitled,  as  against  a  receiver  sppoint- 
ed  in  accreditor's  suit,  to  the  use,  and^ents 
and  profits  of  his  real  estate,  during  the 
15  months  allowed  by  law  for  redemption 
of  such  real  estate,  on  a  sberilPs  sala, 

Field  V.  Jacock, 

Flshv.  Miller, 

Fish  V.  Eeesville  Manufacturing  Co., 

Flagler  V.Flagler, 

Franklin  «.  Van  Cott 


n 


10 

10 

81 

17,61 


45 
8 
SO 
27 
16 


73 


19 
20 


7 
61 


S9 

75 

52 
52 

63 

64 

72 

16 
16 
65 


Gable  v.  Miller,  « 

Geddes  v.  Lawrence,  H 

Giles,  a  lunatic,  00 

GrifBttv   Perkins,  9 
Guild  V.  Peck— Accounting  by  ezeeutofs,  Ac, 

before  surrogate,  81 


Hadley  v.  Chapin, 

Halliday  e.  Cowing, 

Harrington  «.  Bigelow, 

Hathaway  v.  Scott— Petition  to  dl«m!8s  bill 
for  want  of  necessary  parties— Objection 
that  assignee  of  complainant  is  not  a  party 
—how  to  be  raised— Petitions  need  hoc  be 
signed  by  counsel— But  signature  neces- 
sary, 

Hope  V.  BrinkerhofiT, 

Hopper  V  Hopper— Double  defences— Right 
of  defendant  to  recriminate  in  suits  ibr 
separatlpn  a  sieaia  Ac, 

Hubbelv.  Camp, 

Hudson  V.  Plets— Defendant  In  a  creditor's 
suit  cennot  be  again  sworn  and  examined 
before  a  master,  after  bis  examination  la 
once  closed. 

Order  for  further  examination  of  de- 
fendant when  neeessary, 

A  right  of  action  by  judgment  debtor 
o  ra  personal  tort  cannot  be  reached  by 
a  creditor's  bill— Rigfct  of  action  for  inju- 
ry to  debtor's  property  whep  it  may  be 
reached, 

Ives  V.  Miter: 

Injunction,  Taxing  and  Exception  Masters- 
Order  as  to  Injunction,  Taxing  and  Excep- 
tion Masters, 

Jacot  V.  Emmet— Administrators  when  cbarg- 
able  with  interest- Right  to  interest, how 
waived, 

Johnson  v.  Corbitt, 

Johnson  v.  Quackenbusfa, 

Jordan  v.Macy, 

Kellogg  «.  Rand, 

Kelly  •.  Isreal— Decree  of  foreclosure,  wnen 
36  execution  of,  committed  to  junior  incum- 
28        brancer, 

Kellogg  «.  Weston, 
16  King  V.  Ray— How  defendant  muat  answer 
20         charges  in  bill,  ^  „  u.,,^i        , 

15  Kitchen  ».  Lee— PrivUeges  and  liabilitlei  of 

infants;  ,^    •»  *     . 

Knapp  V.  Bumham- Set  off  in  equity— Defend- 
48        fendant  entitled  to  notice  of  reference  to 
84        compute  subsequent  instalments. 
Oft'         Notice  to  defendant ;  wh«n  aectsstry, 


0> 
08 

00 


4T 

79 


18 
00 


49 
48 


44 


SO 


07 
75 
18 

91 


32 
TV 

00 
SO 


05 
09 


iii. 


hkin  V.  Lain, 

Lawrence  v.  Reed| 

l«&wton  V.  Reed,      *   • 

JLeakeand  Watts  Orphan  Ilou-se  o.  Lnwrenre 
— Judgment  against  a  surviving  copartner 
not  evidence  againsi  representative  of  de- 
ceased partner — Suits  against  representa- 
tives of  a  deceased  copartner. 

Power  of  \»ice  chancellor  to  dispense 
with  justiticalion  of  surpties,  &c.  on  ap- 

,      peal, 

Lcavitt  V.  Tates, 

Le  Roy  v.  Joseph, 

Life  Insurance  Co.  «.Goff, 

Lock  wood  V.  Stockholm— Efiiftct  ol  busbatid 
surviving  wife, 

Lowrey  v.  Moriison, 


-Ne  Exeat,  when  it  will 


14 


13 


Marsh  v.  Pike, 

Marvin  v.  El  I  wood— Bill  of  interpleader,  by 
an  attorney,  67.  81 

Bill  of  interpleader  by  &  bailee  or  agent, 
against  baitor,  &c., 

May  V.  May, 

Meads,  v.  Wandell— EiTects  of  grant  of  a  fer- 
ry* 

Mercein  ».  Barry— Jurisdiction  of  coihrt  to  re- 
,      strain  suits  between  huhband  and  wifo, 

Mickles  V.  Rochester  City  Bank— Corporatioii 
when  a  necessary  parly — Corporation  not 
dissolved  by  non  user— Creditors  may  sue 
corporate n  until  adecree  of  dissolution — 
Power  of  the  court  to  decree  dissolution,     ^7 

Miller  v.  Fenton— Effect  of  releasing  one  of 
several  joint  debtors— Cross  bill  in  the  na- 
ture of  a  plea  puis  darrein  emtinuance  when 
proper,  ]4 

Mlllandon  v.  Bragiere,  31 

Monroe  Bank  v.  Folsom,  14 

M cores  v.  Saunders,  61 

Morley  w.  Green— What  papers  may  be  read 
on  motions  against  persons  who  are  not 
parties— Power  of  court  to  compel  a  wit- 
ness to  deliver  over  papers  on  whicu  he 
has  a  lien,  31,59 

Morris  t.  Crane— Validity  of  an  award  made  on 
Sunday— Agreements  made  on  Sundrty,        6 

Morss  V.  Elmendorf,  65 

Mumford  V.  Sprague,  65 


12  Saylea  »,  Ncllis, 
17  Schubert  v.  BuIJ- 
50        granted 

Sherwood  t».  Wooster. 

Midway  v.  Cily  of  Buffalo, 

Sizer  V.  Nonhrup, 

Sladc  V.  Van  Vechten, 

Slalpr».  Slater,  45 

Smith  V.  Bleeker, 

smith  V.  Blunt, 

Smith  V.  Evans. 

Smith  t).  Lawrence— By  whom  executors  majr 

he  calird  to  account  before  surrogate, 
Smith  V.  Smith, 
Smith  o.  Wyckoff, 
Snyder  v.  Stafford, 
Soiile  t.  Coining— Compelling  complainant  to 

elect. 
Spencer  v.  Spencer— Construction  of  wordi 

''  Hhall  marry  and  have  a  family," 
Sprngue  V.  Duel, 
Stafford, matter  of, 
^i^  Stevens  v.  Rising, 
^'  Stewart,  matter  of^Lexloci:  ilfl  application 

to  validity  of  wills 
Stone  V.  Morgan, 
Stuyvesant  v.  Mayor  &c.  of  New  York,- 


1 


21 

9 

61 

31 

15 
67 

lU 


15 


Tallmadffer.  Cushman, 

Taylor  v.  Carpenter- Jurisdiction  to  restrain 
tlie  using  of  complainant's  trade  marks, 

Ten  E5'ck  v.  Simpson— Notice  of  appeal  can- 
not be  served  before  appeal  entered, 

Qualification  of  surities  in  all  appeal 
bond— Dutt  of  officer  approving  of  sureMea 
in  an  appeal  bond— Vice  chancellor  who 
has  been  counsel,  &c.  in  cause  cannot  ap- 
prove appeal  bond, 

Thomas  v.Mc.  Ewen, 

Alias  executions  need  not  be  returned 
to  nuthorize  filinii  of  creditor's  bill. 

I89th  rule  not  applicable  to  supplemen- 
tal bills, 

Thompson,  matter  of, 

Toll  V.  UiUer, 


76 
31 

7gf 

10 
69 

71 
16 
76 

6 

68 

47 


National  Fire  Thsulrance  Co.  v.  Loomls,  80 

Niies  V.  Hempstead,  16 

Oakley  v.  Bard— Incapacity  of  an  agent  to  sue 
»       in  his  own  name,  15 

Overbagh  v.  McCarty^  10 

Palmer  v.  Delafield.  S3 

Partridge  v.  Havens,  15 

Peabody  v.  Thomas->Llability  of  purchaser  6f 
the  equity  of  redemption  in  mortga'ged 
premises,  9, 10 

15 

19 

6 

68 

9 
31 
82 
39 
22 

51 

51 

16 
80 
47 


Vanderkemp  v.  Shelton, 
Van  Schaack  t>.  Winne 
iVan  Rensselaer  v.  Giiswold— An  injunction 

will  not,  in  general,  be  granted  to  prevent 

the  commission  of  a  trespass  or  a  crime, 
VaricktJ.  Edwaids, 
Vroom  V   Var   Home— Lex  Domiciliu  when 

applicable— Le«  loci  rei  »il<B — Rights  of 

administrators, 
How  far  bound  by  a  release. 


48 
'33 

34 

U 

81 
50 

91 

79 


1 

66 


II 
It 


l^eople  V.Stone, 
Peter,  a  colored  man* 
Post  V.  Boardman 
Prince  v  M  umford, 

Ransom  v.  Yaw, 

Ray  V.  Reed, 

Ranwick  v.  Renwick 

Rezfordv.  Rexford, 

Rochester  City  Bank  v.  Carpenter, 

Rogers  v.  Toole— Relief  upon  motions  by  de- 
fault, to  be  according  to  notice  of  motion 
—Nature  of  relief  where  motions  are 
opposed, 

Riusell  V.  Haight, 

Ruasell  v.  Popham, 

Ryder,  an  infiint, 


Warren  t».  Pprasiie— When  receiver  may  cm- 
ploy  solicitor  of  either  of  the  parties,  44 
Walt  V.  Crawford,  8» 
Webb  V.  Crosby.                                               9,43 
Webster  v.  Hawley— Injunction  pending  an 

appeal,  75 

Westbrookt).  Ostrander,  .  68 

Williams  v.  Blackman,  8. 

Williams  v.  Loomia,  64. 

Williams  t>.  Thorn,  84 

Williams  v  Voorhees,  6B 

Willoughby,  a  lunatic,  50,  59 

Wood  V.  Oakley— Construction  6f  act  of  May 
7th,  1844,  relative  to  the  foreclosare  of 
mortgages — Subsequent  judgment  credit- 
ors when  necessary  parties  to  forsclos- 
uro  suit,  Tl 

Wood  V.Wood,  9,09 


Toung  r.  Beardaley, 


I3.S3 


SUPPLEMENT  TO  THE  SARATOGi  SENTINEL* 

rVBLlflBBD  BT  WILBUR  *  P4UIBB,  AT  Bl-OO  P£R  ANNUM. 

COURT  OF  CHANCERY, 

OCOISIONftOF  TME  OHANOBLLOR, 

MABCH  5, 18M. 


Wittum  P.  Van  SentiOaer  y.  Dariui  S.  QrinooU  and 
Oideon  P.  McuD^n.    J.  Rroadis,  for  oomplainaat 

Tab  Crancbllob.    Thn  k  an  application  for  an  injune*  ^u^otj^^fM. 
tioB  to  reatrain  the  dafendanti  from  catting  down  and  carry*  tTp^e^enttiKT' 
ing  away  wood  or  timber  from  cerfaiii  wild  lands  belonging  ^S^^^^*' 
to  the  complainant  in  Rensselaer  county,  or  from  ooBTeying  ^'*"*' 
any  pretended  title  to  the  premises.  *  The  bill  shows  that  the 
complainant  is  the  owner  of  the  land,  and  that  Oriswold,  one 
of  the  defendants,  both  then  well  knowing  that  he,  OriswoM 
had  no  title  to  the  premises,  and  that  they  belonged  to  the 
complainant,  conveyed  the  same  to  the  other  defendant  Max- 
son,  for  the  purpose  of  casting  a  clbiid  upon  the  complahs- 
ant's  title,  and  to  enable  Mazson  to  set  up  a  pretence  of  tide 
to  the  same,  under  that  confeyance ;  and  that  he  had  proeu* 
red  the  conveyance  to  be  recorded. 

From  the  bill,  I  infer  that  the  grantee  in  the  deed  is  not  in 
possession,  and  that  the  grantor  was  not  at  the  time  of  the 
conveyance.  Either  of  the  acts  against  which  the  injunction 
is  asked,  would  be  an  indictable  oflbnce,  punishable  by  fine  - 
and  imprisonment  The  fifth  section  of  the  article. of  the 
revjeed  statutes,  relative  to  misdemeanorB,  makes  it  an  in* 
dictable  oflbnce,  either  to  buy  or  sell  su^h  pretended  title, 
where  the  vendor  or  those  under  whom  he  claims  has  been  in 
theactualpossessionof  the  same,  d^  for  the  space  of  a  year;  . 
aad  the  case  stated  in  the  bill  comes  Uearly  within  this  pio* 
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'i^isiou  of  the  statute.  And  the  fourteenth  section  of  the  same 
title  of  the  revised  statutes  makes  the  cutting  or  carrying  off 
wood  or  timber  from  premises  thus  situated^  also  an  indicta- 
ble misdemeai^or.  But  this  court  does  not  interfere  bj  in* 
junction  to  prevent  the  commission  of  a  mere  trespass,  except 
under  very  peculiar  circumstances.  Nor  is  it  authorized  to 
interfere  by  injunction,  to  prevent  the  commission  of  a  crime 
merely.  If  the  defendants  or  either  of  them,  take  possession 
of  the  land,  or  assert  a  claim  thereto,  for  which  an  ejectment 
will  lie,  this  Court,  after  the  commencement  of  a  suit  at  law 
by  the  complainant,  mi^y  interfere,  if  necessary,  to  stay  waste 
pending  the  litigation.  And  the  court  of  law  also,  may  grant 
an  order  staying  the  commission  of  farther  waste.     (2  JR.  8. 

336,  §  la; 

Whether  the  bill  can  be  sustained  as  a  bill  for  relief,  to  re-* 
move  the  cloud  which  the  defendants  have  improperly  at- 
tempted to  cast  upon  the  complainant's  title,  and  to  recover 
the  costs  of  the  suit  for  that  purpose,  is  a  question  which  it 
is  not  necessary  to  decide  upon  an  application  for  an  injunc^ 
tion.  The  proper  time  to  decide  that  question,  is  at  the  hear- 
ing, or  upon  the  argument  of  a  demurrer  to  the  bill,  if  the 
defendants  think  proper  to  raise  the  question  in  that  form. 
It  is  sufficient  now  to  say,  that  although  the  allegations  in  the 
bill  show  the  actual  commission  of  an  indictable  ofience,  and 
that  the  complainant  apprehends  the  defendants  will  commit 
others,  he  does  not  make  out  a  case  entitling  him  to  a  prelim- 
inary injunction.     The  application  must  therefore  be  denied. 

George  W,  Bruen^  executor^  ^c.  v.  Isaqc  8.  Hone  and  oth' 
ers.  N.  Dane  Ellinowood,  for  appellant.  M.  HoFFMAiTt 
for  respondent. 
Pleading  doubio  The  CHANCELLOR.  This  is  au  appeal  from  a  decision  of 
'  the  vice  chancellor  of  the  first  circuit,  allowing  the  defend- 
ants to  plead  double.  In  the  recent  case  of  Didier  v.  Davi- 
son, (in  Chan.  Jan.  16,  1844,)  this  court  declared  the  prin- 
ciples upon  which  it  proceeds  in  allowing  a  defendant  to  plead 
double,  instead  of  making  his  defence  by  answer.  Pleas  are 
generally  put  in  for  delay.  And  as  tlie  defendant  may  al- 
ways set  up  as  many  defences  as  he  pleases,  by  answer^ 


pleading  double  in  this  court  is  not  to  be  encouraged  ;  as  tba 
proceedings  are  sufficiently  dilatory,  even  where  the  defend- 
ant answers  in  the  first  instance.  It  is  not  sufRcient,  there- 
fore, to  obtain  an  order  for  the  defendant  to  plead  double,  that 
he  should  show,  by  affidavit,  that  he  has  two  good  defences 
to  the  suit,  which  ars  proper  subjects  to  be  pleaded  in  bar. 

But  he  must  make  out  a  very  special  case  of  hardship  and 
inconvenience  to  justify  the  court  in  departing  from  the  gen- 
eral rule*  that  if  the  defendant  wishes  to  set  up  more  than 
one  defence  to  the  complainant's  bill,  he  must  do  it  by  an* 
swer.  The  cases  which  have  heretofore  been  considered  as 
authorizing  the  Court  to  depart  from  the  general  rule  are : — it  wiube  aiiow- 
1st,  where  the  complainant  calls  upon  the  defendant  ta  set 
out  long  accounts  in  his  answer ;  and  2nd,  where  the  discov- 
ery of  matters  sought  for  by  the  bill  might  be  productive  of 
injury  to  the  defendant  in  his  business,  or  otherwise,  if  he 
were  required  to  put  in  a  full  answer.  Here,  no  long  ac- 
count is  called  for,  or  required  to  be  set  out  in  the  answer ; 
nor  is  any  discovery  called  for  which  can  possibly  injure  the 
defendants  in  their  business.  The  defendants  may  set  up 
both  matters  of  defence  in  their  answer ;  and  if  either  of 
them  is  available,  upon  being  proved,  the  bill  will  be  dismis- 
ed  at  the  hearing.  And  the  taking  of  the  account  can  only 
be  necessary  if  the  defence  fails. 

Again,  I  am  inclined  to  think  the  matter  proposed  to  be 
inserted  in  one  of  the  pleas,  at  least,  would  not  be  a  bar  to 
this  suit,  unless  such  plea  also  negatives  certain  facts  stated 
in  the  bill,  which  the  defendants,  in  the  affidavit  upon  which 
they  found  their  application  to  plead  Rouble,  do  not  even  say 
they  believe  to  be  untruly  stated  in  the  bill. 

If  sucli  a  mistake  has  occurred,  as  is  stated  in  the  bill,  this 
court  ought  not  to  depart  from  its  general  rule,  to  enable  the 
defendants  to  set  up  their  technical  defence  to  prevent  its  be- 
ing corrected  ;  but  should  leave  them  to  set  up  their  technical 
defence  by  a  single  plea,  or  to  avail  themselves  of  it  by  an- 
swer, in  any  way  which  the  forms  of  the  court  will  allow. 

For  those  reasons  the  order  allowing  the  defendants  to  plead 
double  must  be  reversed ;  and  the  motion  for  leave  to  plead 
double  is  denied.     The  costs  t6  abide  the  event  of  the  suit, 


and  the  dofendants  to  have  the  same  time  to  pleady  answer, 
or  demuTy  as  they  had  at  the  time  the  order  appealed  from 
was  entered.  Proceedings  to  be  remitted  to  the  vice  chan- 
cellor. 

Horatio  N.  Famkam  and  Justin  Clari  v.  Duncan  P.  Camp^ 
hell.    B.  D.  SiLLiMANi  for  the  appellants ;  C.  B.  MooaCy  for 
the  defendant    This  was  an  appeal  from  so  much  of  the  or- 
der of  the  vice  chancellor  of  (he  first  circuit,  appointing  w 
receiver  upon  a  creditor's  bill)  as  reserved  to  the  defendantii 
(he  use  and  rents  and*  profits  of  all  bib  real  estate  during  the 
fifteen  months  allowed  by  law  to  redeem  such  real  estate  from^ 
a  sale  by  the  sheriff  upon  execution, 
do^f  ifl?ot  en-     ^"^  CHANCKLiOB.    The  roasou  why  no  opinion  was  ex-* 
a^recafraT^p!^^  presscd  by  this  court  upon  the  question  now  under  consider-^ 
Sik!i^tuttrto^'  ation,  in  the  case  of  the  Albany  City  Bank  v.  Schermerhom^- 
Mnu  and^iite  (^  PatgtfB  Bep.  879  J  wks  not  because  I  had  any  doubts  on- 
tatofdorinrtbe  Ao  subjocty  but  bocauso  the  question  did  netl  arise  upon  the* 
«d  b^iw  for*ni-  proceedings  then  before  me.    The  objioct  of  the  legislature^ 
rMi  MUtof  on^  in  giving  to  the  owners  of  real  estate  sold  on  execution  the* 
riMiUT's  laie.     ^j^|^^  ^  redeenv  the  same  within  a  limited  time,  was  not  to 

give  to  an  insolvent  debtor  the  rents  and  profits  of  his  pro- 
perty during  fifteen  months,  to  the  prejudice  of  the  just  rights 
of  his  creditors ;  but  to  secure  a  sale  of  the  property  for 

something  like  its  real  value. 

Previous  to  the  passage  of  the  redemption  law,  it  is  well 
known  that  real  estate  in  the  country,  when  sold  upon  execu*» 
tion,  was  generally  bid  in  by  the  creditors  for  a  mere  nom- 
inal price,  leaving  the  judgment  still  standing  against  the  un- 
fortunate debtor  and  his  future  earnings,  for  nearly  its  whole 
amount ;  though  the  actual  value  of  the  property  was  fre- 
quently more  than  the  whole  amount  of  the  plaintiff's  debt 
and  costs.  But  by  allowing  the  right  of  redemption  to  the 
defendant  and  to  his  other  creditors  who  had  obtained  liens 
upon  his  property,  the  owner  of  the  oldest  judgment  was 
compelled  to  bid  something  like  the  cash  value  of  the  property 
to  entitle  him  to  preserve  the  lien  of  his  judgment  thereon  as 
against  other  creditors.  No  injustice,  therefore,  is  done  to 
Ae  cieditors,  by  making  it  necessary  for  him  to  bid  to  the 
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amoant  or  the  eaah  vahie  of  the  property,  subject,  to  iie  right 
of  redemption,  and  the  possesMon  of  the  premises  for  iiAeeB 
months,  to  preserve  the  lien  of  iiis  judgment,  where  the  pro- 
perty subject  to  such  right  is  worth  enough  to  paj  his  whole 
debt  and  costs.  But  where  the  present  value  of  all  the  debt- 
•or's  property,  with  the  right  to  the  immediate  possession 
thereof,  is  insufficient  to  satisfy  bis  honest  debts,  it  would  be 
manifestly  unjust  ito  give  the  debtor  the  rents  and  profits  of 
his  property  for  fifteen  months,  leaving  a  part  of  the  honest 
debts  of  his  creditors  unpaid.  And  it  not  unfrequently  hap- 
pens that  the  debtor  who  attempts  thus  to  retain  the  use  of  a 
portion  of  his  property,  when  he  has  not  enough  to  satisfy 
the  just  claiaos  of  his  creditors,  does  it  at  the  ei|)ense  of  the 
honest  mechanic  or  laborer,  the  reco^ry  of  whose  debts  may 
be  necessary  to  save  himself  from  bankruptcy  and  his  family 
from  want  Courts  of  justice,  therefore,  have  no  right  to 
presume  that  the  legislature  intended  to  protect  any  part  of 
the  debtor's  property  from  the  just  claims  of  his  creditorst 
though  I  admit  the  power  of  the  lef  ialature  over  the  reme- 
dies  of  creditors  is  very  broad.  But  until  they  say  so,  in 
.terms  that  cannot  be  misunderstood,  it  is  our  duty  to  suppose 
they  could  not  have  intended  to  interfere  with  the  just  rights 
4>(  either  debtor  or  creditor  in  prescribing  the  remedies  of  the 
lattec  And  upon  what  prrociples  of  justice  or  equity,  can 
the  debtor  claim  to  retain  the  whole  rents  and  profits  of  a 
Jarge  real  estate  for  the  period  of  fifteen  months,  when  the 
same  arc  necessary  to  pay  the  debts  which  he  honestly  owes 
to  his  creditors  t  liidopendcnt  of  liie  provisions  of  the  revis- 
ed statutes,  the  court  for  the  correction  of  errors,  in  the 
case  of  lladden  v.  Spader,  (20  John.  Hep,  o51,j  hold  that 
a  judgment  creditor,  whose  execution  at  law  was  returned  un- 
satisfied, might  como  into  chancery  to  reach  an  interest  of 
the  debtor  which  could  not  be  obtained  by  the  execution  at 
iaw.  And  in  the  case  of  EdmeHon  and  Riddle  v.  Ijyde  and 
WaUatif  (I  Paiges  Rep.  630,^  which  was  decided  the  year 
hefore  the  revised  statutes  went  into  operation,  this  court  held 
that  the  ju^gmeat  creditor  could  file  such  a  bill  here  ta  reach 
AQ  interest  of  the  debtor  in  real  estate. 
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Although  the  provision  of  the  revised  statutes  speaks  of 
decreeing  satisfaction  out  of  personal  property,  money,  or 
things  in  action,  whether  the  same  were  originally  liahle  to 
be  taken  in  execution  or  not,  it  is  every  day's  practice  to  de- 
cree satisfaction  of  such  judgment  out  of  beneficial  interests 
of  the  debtor  in  real  properly  which  could  not  be  reached  by 
execution  at  law.  And  such  is  the  nature  of  the  interest 
sought  to  be  reached  in  the  present  case. 

The  exception  of  the  order  of  the  vice  chancellor  is  there- 
fore erroneous,  and  such  order  must  be  reversed,  with  costs. 
And  the  defendant  must  be  directed  to  assign  and  deliver  over 
the  excepted  property  to  the  receiver,  and  the  rents  and  pro- 
•  fits  thereof  which  have  accrued  or  become  due  subsequent  to 
the  filling  of  the  complainant's  bill,  as  well  as  those  which 
were  due  before  ;  and  the  tenants  must  be  directed  to  attorn 
to  the  receiver  and  p/eiy  the  rents  to  him.  And  the  proceed- 
ings are  remitted  to  the  vice  chancellor. 

Darius  Morris  v.  Henry  Crane  et  ah  T.  Jenkins,  for  ap- 
pellants; H.  Denio,  for  respondent.     In  this  case  the  chan- 

ft  ward  ^made"on  eel  lor  observed  that  considered  as  a  mere  arbitration,  per- 
^^  ^^'  haps  an  award  made  on  Sunday  might  be  invalid,  so  that  it 

could  not  be  legally  enforced.  But  that  if  it  was  carried  in- 
to effect,  by  the  subsequent  act  of  the  parties,  although  the 
award  formed  the  general  basis  of  those  acts — they  would  be 
binding.  That  the  making  an  award  is  in  the  nature  of  a  ju- 
dicial act,  which  cannot  be  done  on  Sunday.    But  that  agree- 

Agreamento      ments  and  contracts  to  create  or  discharge  debts  or  respon- 

jnade  on  Sun-  *^  '^ 

4ay.  sibilities  are  not  void  because  made  on  that  day,  unless  pro- 

hibited by  statute. 

Decree  appealed  from  affirmed,  with  costs. 

SamU  Anderson  v.  Richmond  Wlute  et  al.  W.  H.  Greene, 
for  complainant ;  J.  Benedict,  for  defendants.  Demurrer 
overruled  with  costs  to  abide  the  event,  and  defendants  who 
reside  within  this  state  to  put  in  their  answers  within  sixty 
days,  and  the  non-resident  defendants  within  three  months. 

John  Post  et  al,  v.  Silas  Boardman  et  aL  C.  M.  Lee,  for 
appellants ;  E.  Darwin  Smith,  for  respondents.  Order  over- 
ruling demurrers  afiirmed  with  costs,  and  proceedings  remit- 
ted. 


Augustus  T.  Cowman  v.  George  Lovett  et  al,  M.  T.  Reyt 
NOLDs,  for  complainant ;  D.  D.  Field,  for  defendant  Lovett. 
Motion  by  defendant,  to  vacate  or  discharge  so  much  of  the 
order  of  the  vice  chancellor  of  the  first  circuit  as  allowed  the 
complainant  to  amend  his  bill  and  to  move  to  reinstate  the  in- 
junction, denied.  Application  by  complainant  to  take  demur- 
rer of  defendant  Lovett,  ofl  the  files  for  irregularity,  also  de- 
nied, and  such  demurrer  ordered  to  stand  as  a  regular  de- 
murrer to  the  bill  as  amended.  Neither  party  to  have  costs, 
as  against  the  others.  Cause  referred  to  vice  chancellor  of 
the  first  circuit  to  hear  and  decide  the  same  upon  the  demur- 
rer. 

John  E,  Cole  v.  Norman  Savage^  et  al,<,  ex^rs^  Sfc.     M.  F. 
Delano  and  J.  R.  Elwood,  for  appellants.   .  S.  Matthews 
and  E.  M.  Haight,  for  respondents.     Decided  that  under  the  ^"agaS.i*'!!!^!^ 
provisions  of  the  revised  statutes,  as  well  as  under  the  act  of  ^* 
May,  1837,  to  prevent  usury  a  complainant  seeking  to  be  re- 
lieved ai^ainst  usurious  contract  is  not  bound  to  offer,  in  his  ^^ff««"  *<>  w 

o  '  amount  due, 

bill,  to  pay  the  amount  justly  due,  where  he  asks  for  no  dis-  ^^^^  unneces- 
covcry  of  the  usury,  but  merely  seeks  relief  upon  such  testi- 
mony as  he  may  himself  produce  to  establish  the  usury. 

That  the  word  "borrower,"  as  used  in  the  8th  section  ofS°"'V"^"°?  ®' 

'  statutes  as  to 

the  title  of  the  revised  statutes  relative  to  the  interest  of  mo-  ^^^y- 
ney,  (R.  8.  773,^  and  in  the  4th  section  of  the  act  to  pre- 
vent usury,  (Laws  oj  1837,  jp.  487, J  is  not  to  be  restricted  to 
the  individual  to  whom  the  original  loan  was  made.     But  that  purchaser  from 
the  latter  clause  of  that  section  dispensing  with  the  payment  e?m!I?  be^""''' 
or  deposit  of  the  sum  loaned  as  a  condition  of  granting  relief  ^*®^®'** 
to  the  horrotber^  extends  also  to  a  complainant  claiming  un- 
der and  in  priyity  with  the  original  borrower. 

That  a  remedial  statute  is  to  be  construed  liberally,  so  as 
to  carry  into  effect  the  intention  of  the  legislature ;  and  may 
be  extended  by  construction  to  other  cases  within  the  same 
mischief,  though  not  within  the  words  of  the  statute. 

That  the  h^ir,  or  devisee,  or  grantee  of  premises  which 
are  subject  to  the  apparent  lien  only  of  a  usurious  and  void 
mortgage,  being  in  privity  with  the  mortgagor,  may  set  up 
/any  defence  to  the  same,  which  the  mortgagor  himself  could 
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have  Mt  up.  And  ihat  a  purehaMr  from  the  mortgagor  be- 
ing entitled  to  all  the  rights  which  this  grantor  previously  had* 
may  file  a  bill  in  this  court  to  remove  a  cloud  upon  the.  title 
created  by  a  usurious  and  void  mortgage  given  by  such  grant* 
or. 

Decree  of  the  vice  chancellor  of  the  eighth  circuitf  allow* 

ing  demurrer  to  billf  reversed,  with  costs  to  abide  the  event; 

and  demurner  overruled  with  costs*    Defendants  to  pay  coats 

and  put  in  their  answer  within  forty  days 

John  K  WilUamt  v.  Henry  Blakeman  ^  €bt..    B.  6.  BiTca* 

|Decra«jio  tank,  ings,  for  appellant ;  W.  G.  Noybs,  for  respondent    In  tbia 

Mi^'^Mxt'  Mw>  ^'^^^  ^'^  defendant,  auhsequent  to  (he  recovery  of  a  judgment 

bo^coof  ^uwi"t»  ^8^^*^  ^^  ^7  complainmit,  was  discharged  under  the  bank- 

«imm«ntura    ^^^  ^^    After  which  a  creditor's  bill  was  filed  against  faiuL 

i^SS^t*^^    JETeZd  that  the  decree  in  bankruptcy  absolutely  divested  the 

defendant  of  all  his  interest  in  any  real  or  personal  eetate  or 

choses  in  action  formerly  owned  by  him,  and  vested  the  same 

in  his  assignee  in  bankruptcy.    And  that  no  assignment  sub* 

sequently  made  by  him  to  the  receiver  in  the  creditor's  suit 

could  give  to  the  seceiver  any  right  or  interest  in  such  pro* 

perty. 

The  ehancellor,  Iherefore,  decided  that  the  defendant  could 
not  be  proceeded  against  as  for  a  contempt  in  neglecting  tQ 
execute  an  assignment  to  the  receiver ;  it  not  being  pretend- 
ed that  he  had  acquired  any  property  subsequent  Ip  the  de* 
€iee  in  bankruptcy. 

Order  appealed  from  affirmed^  with  costs* 
Otorge  C  Buckingham  et  ah  v.  Ss/on  BkntimgUnif  and  ilf 0^ 
$69  Beard  et  al.  v.  WoodharpK.  CooL    A.  BnciyBE,  for  com* 
plainants ;  J.  B.  Stksl,  for  defendants.    Demurrer  allowed 
in  each  case,  and  bills  dismissed  with  costs. 

Benry  A.  TaUmadgef  hy  his  next  friend  v.  John  P.  Cuek- 
man  et  al  J.  Blunt,  for  complainant ;  S.  Stbvkns,  for  de- 
fendants. Bill  for  construction  4>f  the  clause  in  the  will  of 
B.  Tallmadge,  relative  to  the  share  of  complainantt  as  heir 
at  law  of  his  father,  6.  W.  Tallmadge,  deceased,  in  testator'* 
estate,  devised  to  defendants  as  trustees.  Decree  declaring 
that  complainant  is  entitled  to  the  one  half  of  the  income  of 
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Ms  Tather's  share  of  the  property,  from  the  death  of  itie  lirt^ 
ier  up  to  4ie  time  of  llie  marriage  of  the  mother,  and  to  ibe 
whole  principal  and  interest  of  the  fund  subsequent  to  the 
fnarriage  of  the  mother,  on  the  22d  of  August,  1839. 

David  Leavitif  receiver^  S[c.  v.  Henry  Yates  et  ah  6.  N. 
Titus,  for  complainant ;  W.  G.  Notxs,  for  defendants.  Ex- 
ceptions lo  master's  Kiport  on  exceptions  to  defendants'  an 
«wer.  The  second  find  eleventh^exoeptions  to  answer  declare 
«d  properly  allowed  by  master,  and  ihe  impertinent  matter 
•embraced  in  those  exceptions  directed  to  be  expunged.  But 
bis  report  as  to  the  first,  third  and  tenth  exceptions  orerruled 
and  those  •exceptions  disallowed.  Neither  party  to  have  costs 
as  against  the  other  on  the  exceptions. 

Walier  &  OrigUk  ▼.  AreVd  PeridnM  et  al.  F.  M.  Haight» 
for  appeHiAt ;  L.  H.  SANnroan,  fer  respondent  Decree  ap- 
pealed from  affirmed,  wiA  costs. 

Henrjf  L,  Weli  ▼•  Pemreon  B.  Croety.  W.  D.  WniTSt 
for  complainant ;  J.  Rboadbs,  for  defendant  Defendant  de- 
clared entitled  to  the  moneys  raised  upon  the  sale  of  the  mort- 
gaged premises,  and  the  bill  dismissed  with  costs. 

Henry  Wood  el  at  v.  George  K  Wood.  A.  Tabbr,  for  ap- 
pellants ;  C.  Stevens,  for  respondent  Decision  of  the  vice 
chancellor  affirmed,  with  costs. 

Silas  Sayles  v.  John  J.  2>.  NelUs  et  ah  T.  Jenkins,  for 
defendant;  H.  Spencex,  for  sespondent  Decree  appealed 
from  affirmed,  with  costs. 

Orrin  Ransom  et  ah  v.  Amtkrose  P.  Yaw.  C.  Tuckee,  for 
appellants ;  N.  E.  Hall,  for  respondents.  Decree  appealed 
from  so  far  modified  as  to  dismiss  bill  without  costSf  and  with- 
4>ut  prejudice  to  the  rights  of  complaint  O.  RawsoUf  in  any 
jjiture  litigation.  Neither  party  to  have  costs  as  against  the 
'Other  on  the  appeal. 

Henry  L.  Well  v.  Pearson  B.  Crosty.  A.  TASEEt  for 
complainants  J.  Rhoapes,  for  defendant  Injunction  dis- 
solved, with  915  costs. 

Oeorge  P.  Peahody  v.  Harley  Thomas  et  al.  The  same 
V.  Francis  Hungerford  et  ah  T.  Jenkins,  for  complainant, 
T»  BariiOWi  for  F.  Hui^rford.    Decided  that  a  person  who 
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liahiiity  >f  pur-  purchascs  and  takes  a  conveyance  of  land  subject  to  a  morl- 

chasior  of  the        »  ./  j 

e<iuiiyof  re-  gggc  thcfcon,  witliout  any  agreement  on  his  part  to  pay  off 
^or'sageii  pro-  ^^(1  discharge  such  mortgage,  only  takes  the  land  subject  to 
the  charge  thereon  ;  and  if  he  neglects  to  pay  off  the  charge 
he  will  lose  his  land,  by  the  foreclosure  and  sale  ;  or  will  on  - 
ly  be  entitled  to  the  surplus,  if  any,  after  paying  the  mort- 
gage debt  and  the  expenses  of  foreclosure.  But  thai  the 
mortgagee  cannot  have  any  personal  claim  against  him,  for 
the  deficiency,  unless  he  has  made  an  agreement  to  pay  the 
mortgage  debt,  either  with  the  mortgagee  himself  or  with  some 
one  who  is  legally  or  equitably  bound  to  pay  such  debt  to  the 
mortgagee. 

Order  discharging  enrolment  of  decree,  in  foreclosure  suit, 
and  amending  the  decree  nunc  pro  iunc^  as  of  the  time  it  was 
originally  entered,  and  setting  aside  the  execution  issued 
against  Hungerford,  for  irregularity,  with  $15  costs.  Order 
in  second  suit,  giving  defendant,  F.  Hungerford,  ninety  days, 
and  to  the  other  defendants  sixty  days,  to  answer  the  bill  in 
that  cause;  and  that  suit  be  discontinued  on  payment  of  the 
amount  of  the  judgment  and  costs  within  thirty  days. 

Aaron  Marsh  v.  Noah  T.  Pike  et  ah  N.  Dank  El  ling- 
wood,  for  appellant;  George  White,  for  respondent.  The 
part  of  the  decree  of  the  vice  chancellor  of  the  first  circuit, 
which  is  appealed  from,  affirmed  with  costs. 

In  the  matter  of  John  Stafford^  an  Jiahitual  drunkard.  C. 
A.  PuosLET  and  E.  F.  $mith,  for  petitioners;  J.  Lansing, 
for  the  committee.  Application  to  remove  committee,  denied 
with  costs  to  be  paid  out  of  the  estate. 

Josiah  Fisk  et  ah  v.  The  Keeseville  Woollen  aud  Cotton 
Manufacturing  Co.  et  ah  G.  A.  Simmons,  for  complainants ; 
A.  K.  FIadley,  for  defendant.  Application  to  correct  mas- 
ter's report  denied,  but  without  costs  of  opposing. 

Edward  EngJehart  et  ah  v.  Eisig  Elasser  et  ah  The  same 
V.  The  Attorney  Generah  T.  Sedgwick,  for  complainants ; 
W.  SillimaNj  for  defendants.  Decree  as  drawn  up  and  con- 
sented to  by  the  parties  who  have  appeared,  varied  so  as  to 
protect  the  rights  of  the  absentees. 

John  V.  L.  Overhagh  and  wife  v.  John  McCarty  et  ah     A. 
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Taber*  for  appellants ;  S.  Stevens,  for  respondents.  De- 
cree appealed  from  affirmed  with  costs,  and  proceedings  sub- 
mitted to  the  vice  chancellor. 

Sophia  Vroom^  admin^x,  ^c.  v.  William  C,  Van  Home  et 
ah  A.  GiBBs,  for  appellants;  L.  H.  Sandford,  for  respon- 
dents.    Decided  that  what  may  properly  be  considered  the  ^'^'^ ''*»"«''♦'"• 

wijcii  applicable. 

personal  estate  of  a  deceased  person  is  to  be  treated,  for  the 
purposes  of  succession,  as  having  no  other  locality  than  that 
of  the  decedent's  domicil ;  and  that  if  he  dies  intestate  the 
succession  is  governed  by  the  law  which  prevails  in  the  place 
where  the  decedent  was  domicilled  at  the  time  of  his  death. 

But  that  the  recovery  of  the  property  and  the  distribution  LexiocirnntiK. 
thereof,  after  making  provision  for  the  payment  of  the  debts 
of  the  decedent,  must  from  the  necessity  of  the  case,  fre- 
quently depend  upon  the  lex  loci  rei  siUb^  especially  when 
suits  are  necesssary  to  enable  those  who  are  entitled  to  the 
succession  to  reduce  the  effects  to  possession.     By  the  laws  of 

■ 

some  states  and  countries,  where  the  decedent  has  made  a 
will  and  named  an  executor  to  administer  his  estate,  such  ex-  ^ 

ecutor  becomes  entitled  to  the  possession  of  the  whole  of  the 
personal  estate  of  the  testitor  immediately  upon  his  death, 
and  actual  probate  of  the  will  is  only  necessary  to  enable  him 
to  recover  the  property  by  suit.  Such  was  the  Knglish  com- 
mon law,  and  the  law  of  this  state  previous  to  the  revised 
statutes.  That  where  such  a  law  exists,  the  probate  and 
granting  letters  testamentary  is  a  mere  legal  form ;  for  the 
executor  does  not  derive  his  title  under  the  letters  testament- 
ary, but  under  the  will.  He  may  therefore  take  possession 
of  the  property  and  receive  payment  of  debts  or  release  a 
right  of  action  before  such  letters  are  granted. 

But  that  in  cases  of  intestacy  the  right  of  the  administra-  j^j^j^^,  of  admi^ 
tor,  except  where  he  is  the  person  entitled  to  the  succession,  ^•t'^*^^"- 
must  in  equity,  as  at  law,  depend  upon  the  grant  of  power  to 
administer,  by  the  proper  tribunals.  And  even  where  such 
a  grant  has  been  made  by  the  tribunal  cf  the  state  or  country 
where  the  decedent  was  domicilled  at  the  time  of  his  death, 
the  grant  cannot  extend  as  a  matter  of  right  beyond  the  ter- 
ritory of  the  government  making  the  grant.   .That  the  rights 
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of  such  administrator  to  recover  property  or  debts  belonging 
to  the  decedent,  beyond  the  territorial  of  the  government 
making  the  grant,  and  which  cannot  be  reached  through  the 
medium  of  its  courts,  must  of  course  depend  upon  the  comity 
of  tlie  state  or  country  where  the  property  is  situate,  or  where 
the  debtor  or  his  property  on  which  the  debt  is  a  lien  is  found. 
That  as  a  general  rule,  both  in  England  and  in  this  coun- 
try, an  executor  or  an  administrator,  who  has  been  duly  au- 
thorized to  administer  the  decedent's  estate,  by  the  proper 
tribunal  of  the  place  where  he  was  domicilled,  to  bring  a  suit 
in  relation  to  the  property  in  another  state  or  country,  must 
obtain  ancillary  letters  testamentary  or  of  administration 
where  the  suit  is  intended  to  be  brought 

And  the  chancellor  observed  that  the  courts  of  this  state 
appear  to  have  considered  the  probate  of  the  will  or  the  grant 
of  letters  testamentary  in  the  proper  tribunal  of  the  decemnt'r 
domicil  as  sufficient  to  authorize  the  executor  or  ftdmiDistm-^ 
tor  to  take  charge  of  the  property  or  to  receive  debts  due  to. 
the  decedent  in  this  state,  where  there  was  no  conflicting 
grant  here  where  it  can  be  done  without  suit 
flow  fat  bovnd  He  also  decided  that  where  ati  administratrix  a|ipointlMl  in 
hy  a  ratoate.  another  State  executed  a  release,  and  afterwards  obtained  ad« 
ministration  in  this  state,  and  then  filed  her  bill  in  this  court 
to  avoid  such  release,  she  could  not  be  permitted  to  do  so. 

That  the  grant  of  adminidtration  has  relation  to  the  death 
of  the  iatestate,  and  legalizes  all  intermediate  acta  ct  the  ad» 
ministrator. 

Decree  appealed  from  affirmed,  with  costs. 

Amhrose  jL  Jordan  v.  John  B.  Maof.  M.  T.  Rbtnolds, 
for  complainant ;  W.  C.  Notes,  for  defendant  Order  de« 
daring  defendant  has  been  guilty  of  a  contempt  in  yiolatin|^ 
the  injunction,  and  a  fine  of  9706  imposed  upon  him  to  indem- 
nify the  complainant  for  his  loss  sustained  by  such  contempt 
and  to  satisfy  his  costs  and  expenses.  Defendant  to  pay  the 
amount  of  such  fine  imsiediately,  and  to  be  committed  until 
the  same  is  paid ;  with  liberty  to  complainant  to  proaecute  the 
bond  unless  the  defendant  surrenders  himself  to  the  custody 
of  the  sherifif  of  the  county  of  Albany  within  twenty-four 
hours  after  the  delivery  of  the  )#recept  to  such  sherifT. 

Banforth  Armour  v.  Jonathan  Alexander,  T.  Jmmtm^  for 
appellant;  H*  Devio,  for  respondent  Decree  appealed  from 
affirmed,  with  costs. 

Abraham  Lain  v.  haae  Lain  et  al,  Jaises  Taylor,  for 
complainant;  D.  B.  Prossbr,  for  respondents.  Cross  ap* 
peal  dismissed,  with  f  15  costs  to  be  paid  by  complainant 
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Tkoma»  J{.  Mercein  and  Eliza  Barry^  by  her  nemtfrienti, 
y.  Mm  A^  Barry.    J.  W.  Gerard,  for  complainaDts;  J.  A* 
SpBNcsRy  for  defendants.    The  bill  in  this  case  was  filed  to 
establish  the  validity  of  the  agreement  of  separation  betweeiv 
the  defendant  apd  his  wife»  and  the  right  of  the  wife  to  the 
care  and  custody  of  her  infant  child  during  such  separation', 
as  pievided  for  by  the  agreement  of  June  7th»  1838.    The 
chancellor  considering  it  doubtful  whether  the  court  had  juris-  inrudiction  of 
diction  upon  a  bill  filed  by  the  wife,  to  protect  her  mere  per-  *^^^  between 
sonal  rights,  or  her  right  to  the  care  and  custody  of  her  chil-  '***• 
drea  depending  upon  such  an  agreement  alone,  refused  to 
interfere  by  injanction  to  prevent  the  husband  from  testing 
his  claim  to  the  custody  of  the  child,  in  the  ordinary  way  up- 
OD  a  writ  of  habeas  corpus,  as  often  as  the  law  would  permit 
him  to  do  so. 

Motion  for  injunction  denied,,  and  the  injunction  granted  by 
the  assistant  vice  chancellor  dissolved. 

Jdeoh  Yawig  et  al.  v.  John  Beardsley^  agent  of  the  State 
Prison  at  Auburn,  A.  Tabbr,  for  complainants.  Applica- 
tion for  injunction  denied ;  bat  with  liberty  to  renew  it  upon 
a  new  bill,  and  on  notice. 

Israel  Slade  v.  Abraham  Van  Vechten^  trustee^  Sfc.  Dv 
Gardner,  for  complainant;  C.  M.  Jenkins,  for  defendant. 
Decree  appealed  from  modified  and  affirmed,  without  costs  to* 
either  party,  as  against  the  olher. 
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Samuel  Miller^  receiver ^  Sfc,  v.  Joseph  S.  Fenlon  et  al.  A . 
EfTociof  r<iea«-  GouLD,  for  appellant;  W.  Hubbell,  for  respondent.  Dcci- 
raUoini  dob.ori.  dcd  that  the  part  satisfaction  of  a  demand  by  one  of  two  joint 
debtors,  and  a  covenant  by  the  creditor  not  to  enforce  the  re- 
sidue of  the  claim  by  execution  against  his  individual  proper- 
ty is  not  a  technical  release  which  can  be  set  up  by  the  other 
debtor  as  a  bar  to  the  suit  for  such  demand ;  unless  the  par- 
ty released  was  the  one  who  was  primarily  or  individually 
holden  for  the  whole  demand. 

That  in  a  case  of  wrong  doers  the  complainant  may  re- 
cover against  any  one  of  them,  for  the  whole  loss;  and  they 
will  have  no  claim  to  contribution. 
Cross  bill  in  the      That  an  ordor  to  set  up  the  defence  that  the  demand  of  the 
puis  darrein  con-  compliinant  has  been  discharged  by  the  release  of  a  defeud- 

tinuanct  when  ^  .  i  mi   •         i  n  t 

proper.  ant  after  answer  put  in,  a  cross  bill  m  tlie  nature  of  a  pica 

puis  darrein  continuance  is  necessary. 

Order  appealed  from  affirmed,  with  costs. 

George  Geddes  et  aL^  exWs,  ^c.  v.  Gardner  Latorence  et 
al.i  adnCrSi  8fc,  G.  Lawrence,  for  appellants;  J.  Rhoades, 
for  respondents.  Order  appealed  from  affirmed,  with  costs. 
-John  L  Barr  v.  The  Manhattan  Company  et  ah  B.  W. 
BoNNEY,  for  appellant;  John  Slosson,  for  respondent.  De- 
cree appealed  from  affirmed,  with  costs. 

The  Bank  of  Monroe  v.  Benjamin  R.  Folsom  et  at,  E.  9. 
Smith,  for  appellant;  J.  D.  Husbands,  for  respondents.  Or- 
der of  the  vice  chancellor  of  the  eiglith  circuit  overruling  ex- 
ceptions to  report,  affirmed  with  costs. 

Orlando  Meads,  receiver,  ^c.  et  ah  v.  Daniel  T  Wandell 
et  ah  J.  Edwards  and  O.  Meads,  for  complainants ;  A.  Ta- 
ker and  E.  C.  Litchfield,  for  defendants.  Decided  that  the 
ftffect  of  grant  g^^nt  of  a  frachise  to  keep  a  ferry  between  two  places  does 
of  a  ferry.  ^^^^  necessarily  exclude  the  right  of  the  state,  or  those  in 
whom  the  right  of  granting  such  a  franchise  is  vested,  from 
granting  a  similar  right  to  others  between  different  points; 
unless  there  is  something  exclusive  in  the  terms  of  the  first 
grant. 

That  an  injunction  will  not  be  granted  to  prevent  a  party 
from  using  a  franchise  which  he  claims  as  belonging  to  him, 
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uotll  the  complainant  has  estabh'shed  his  exclusive  right  there- 
to, by  a  suit  at  law,  or  otherwise. 

Injunction  dissolved;  costs  to  abide  the  event. 

The  People  ex  relaU  Frederick  F,  Backus  v.  Theodore 
Stone.  S.  Stevens,  for  appellant;  II.  R.  Selden,  for  re- 
spondent Order  appealed  From  affirmed  with  costs ;  and 
wilh  interest  on  the  amount  of  the  fine  and  costs  from  the 
appei^l,  by  way  of  damages. 

Asa  Partridge  v.  Charles  Havens  el  ah  T.  Fesscnden^ 
for  appellant ;  E.  FI.  Elt,  for  respondents.  Decree  appc'al- 
ed  from  affirmed,  with  costs. 

Abel  Smithy  surviving  exV,  S^c,  v.  David  Evans,  H.  Swift, 
for  appellant ;  S.  Barculo,  for  respondent.  Decree  of  the 
vice  chancellor  of  the  second  circuit  affirmed,  with  cost. 

Jonathan  Lockwood  et  ahj  ex^rs^  Sfc,  v.  Abraham  B.  Slock' 
holm  et  al.  S.  Barculo,  for  appellants  ;  11.  Swift,  for  re- 
spondents* Decided  that  since  the  revised  statutes,  where  Effeet  of  hus- 
the  husband  survives  the  wife  and  afterwards  dies,  his  person-  wife. 
al  representatives  may  sue  for  a  debt  due  to  his  estate  on  ac- 
count of,  or  in  right  of,  his  deceased  wife,  without  adminis- 
tering on  her  estate  also.  But  that  when  assets  are  re<:over- 
ed  by  them  they  must  be  so  administered  as  to  give  the  wife's 
creditors  a  preference  in  payment  out  of  that  part  of  the  es- 
tate which  comes  to  them  in  the  character  of  personal  repre- 
sentatives of  the  husband. 

Decree  appealed  from  affirmed,  with  costs. 

Frderick  De  Peyster^  adm^r^  ifc^  v.  Jane  Ann  Ferrers,  sur^ 
vlving  adm'Xf  Sfc,  M.  S.  Bidwell,  for  appellant ;  D.  B.  Oo- 
DKN  and  D.  Greio,  for  respondent  Decree  appealed  from 
reversed ;  without  costu  to  either  party  on  appeal. 

Daniel  Oakley  et  al.  v.   William  B.  Bard  et  at.     M.  S. 
Bidwell,  for  appellants ;  M.  C.  Patterson,  for  respondents. 
Decided  that  although  atrustee  may  in  most  cases,  sustain  a  incapacity  of  arf 
bill  in  this  court  to  recover  the  trust  property,  in  his  own.?'^*'"' '°'"® '" 

*       *^       ■' '  his  own  naine< 

name,  yet  that  a  mere  agent  for  the  real  party  in  interest  can- 
not bring  a  suit  in  his  own  name  to  recover  the  property  be- 
longing to  his  principal ;  but  must  sue  in  the  name  of  such 
principal.     Decree  appealed  from  affirmed  with  costs. 


n 
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Dofuet  Fish  v.  Ezftt  W.  Miller.  B.  W.  Bm nbt,  anrf  S* 
A.  Foot,  for  appellanf ;  R.  H.  Morris,  for  respondent  De- 
cree of  the  late  aasistoint  vice  chancellor  affimiedt  with  ooels* 

Solomon  StonCf  adtiV,  ^c,  appellarU  v.  Heieeca  Morgm^ 
admfx^  ei  oZ.,  respondents,  M.  T.  Reynolds^  for  appellanl; 
E.  F.  Smith,  for  respondents.  Motion  to  dismiss  appeal  Cm 
not  being  made  in-  fime,  granted,  with  costs*  lb  be  taxed. 

John  F.  DeUplmme  ▼.  John  L.  Lawrencef  adm^rj  ei  oL  .  J. 
Rhoadks,  for  appellant;  J.  V.  L.  Prutn,  for  respondents* 
MnLr^'^'i?''  Decided  that  a  purchaser  who  has  bid  off  property  at  an  ad- 
fr<Miid«cra« of  ministrator's  sale  and  complied  with  the  terms  of  the  sale  oa 
his  part,  may  appeal  to  the  chancellor  from  an  erroneous  de- 
cision of  the  surrogate  setting  aside  such  sale. 

Motion  to  dismiss  appeal  denied ;  costs  to  abide  the  event 
of  the  decision  upon  the  appeal. 

Isaac  D.  Russell  ei  al.  v.  John  Haighi.  M.  T.  RiTNaLM, 
for  complainants;  J.  Rhoadbs,  for  defendant  Motion  to 
dissolve  injunction,  except  so  far  as  granted  on  the  hearing 
of  motion,  dened,  with  costs  to  abide  the  event  of  the  suit; 
and  injunction,  except  so  far  as  already  dissolved,  retained 
until  the  heariflg. 

Sknry  L.  Ntles  v.  Daoid  JR.  Hempsiead  ei  at.  E.  Smitv, 
for  appellant ;  E.  Norton,  for  respondent  Decijetal  order 
appealed  from  reversed^  with  costs  to  appellant 

haac  Dar^orih  v.  George  A.  Wood  ei  al.  The  same  v. 
Margaret  J).  Woods  ei  al.  J.  Rroadxs,  for  complainant ;  C, 
Stbvbns,  for  Margaret  D.  Woods.  Motion  for  rehearing 
denied,  with  $15  costs. 

i«  the  matter  qfUrael  Day^  alvnaiic.  S.  M.  Woodruff, 
for  the  solicitorr  Application  for  an  extra  allowance  of  costs 
lo  the  solicitor  upon  the  commission  of  lunacy,  beyond  the 
$50  allowed  by  the  t62d  rule  denied. 

Barak  Burr^  By  her  next  friend  v.  Jonathan  Burr.  S.  Sts- 
tiNs,  for  complainant ;  W.  Hat,  for  defendant  Order  di« 
leoting  $1100  part  of  the  ad  interim  alimony  received  ander 
the  order  of  March  7,  1843,  with  interest,  to  be  deducted 
from  the  amount  for  which  execution  Si  to  issue  under  decree 
of  court  of  errors. 
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Jonathan  Sidway  ▼.  The  City  of  Buffalo.  M.  Fillmdrr, 
for  complainant ;  D.  Tillinohast,  for  defendants.  Decis- 
ion appealed  from  affirmed  with  costs. 

John  L.  Lawrence  et  aL  receivers  of  the  Life  and  Fire  In" 
surance  Company  v.  Matthew  Reed  et  aL  John  Duer  and 
L.  H.  Sandford,  for  complainants ;  W.  Silliman,  J.  An- 
THON,  S.  F.  Clarrson,  B.  F.  B0TLER,  and  S.  P.  Staples, 
for  defendants.  Decree  dismissing  bill,  but  without  costs. 
Decree  to  be  entered  nunc  pro  tunc  as  of  the  time  of  the 
argument 

The  Trustees  of  the  Leake  and  Watts  Orphan  House  in  the 
City  ofNew'York  v.  Augustine  N.  Lawrence  et  al.  G.  Wood, 
and  D.  Lord,  Jun.,  for  conYplainants ;   G.  Clark  and  G. 
Gripfin,  for  defendants.     Decided  that  a  judgment  recover-  judgment 
ed  against  a  surviving  copartner,  in  a  suit  to  which  the  repre-  vrng  coArtMr, 
sentatives  of  the  deceased  copartner  were  not  parties,  is  not  against  repre- 
evidonce  against  soch  representatives,  of  the  indebtedness  of  deceased  part- 
the  decedent 

In  this  case  the  question  arose  whether  a  creditor  of  a  co-  suits  against  re- 
partnership  firm,  one  member  of  which  has  died,  can  file  a  ^deceased  co-^ 
bill  in  chancery  against  the  representatives  of  the  decedent^ 
and  the  surviving  members  of  the  firm,  for  payment,  without 
averring  in  the  bill  that  such  surviving  members  are  insol- 
vent.   The  chancellor  decided  that,  as  the  remedy  at  law  sur- 
vives, the  creditor  is  bound  to  resort  to  his  legal  remedy 
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iLgainsf  the  surviving  debtors;  unless  he  can  show  som^ 
ground  of  necessity  for  coming  into  this  court  for  relief 
against  the  estate  of  the  deceased  debtor.  And  that  the  es- 
ater  of  the  deceased  copartner,  in  the  hands  of  his  personaf 
representatives,  cannot  be  reached  by  a  suit  in  this  court,  un- 
ess  the  complainant's  bill  states  a  sufficient  excuse  for  not 
proceeding  at  law  against  the  surviving  debtors  to  obtain  pay* 
ment. 

Decree  appealed  from  affirmed  with  costs,  and  with  into* 
rest  on  the  amount,  by  way  of  damnges. 

Martha  C,  HoppeVj  hy  her  next  friend  v.  Josiah  Hopper, 
J.  Rhoadbs,  tor  complainant ;  M.  T.  Reynolds,  for  defend- 
£>oubie  defence!  ^^^  Decided  that  where  a  defendant  is  required  to  swear  to 
tlie  truth  of  his  answer,  or  at  least  to  his  belief  of  its  truth, 
he  cannot  set  up  two  distinct  defences  therein  which  are  so 
inconsistent  with  each  other  that  if  the  matters  constituting 
one  defence  are  truly  stated,  the  matters  upon  which  the 
other  defence  is  attempted  to  be  based  must  necessarily  be 
untrue  in  point  of  fact.  But  that  the  defendant  may  deny  the 
facts  upon  which  the  complainant's  title  to  relief  is  founded, 
and  at  the  same  time  set  up  in  his  answer  any  other  matters 
which  are  not  wholly  inconsistent  with  such  denial,  as  a  dis- 
tinct or  separate  defence  to  the  claim  for  the  relief  made  by 
the  bill,  or  to  some  part  thereof. 
mntVo  wcrim??  '^^^^  ^^  ^^  answer  to  a  bill  filed  by  a  wife  against  her  hus- 
■epamticm  a  ^^'  ^^^  ^^^  ^  separation  because  of  cruel  treatment,  the  defend- 
sMMtf,  *c,  njjj  may  set  up  the  improper  conduct  of  the  complainant  as  a 
defence  to  the  suit,  by  way  of  recrimination ;  although  he  has 
in  the  same  answer  denied  every  allegation  of  cruelty,  ill- 
treatment,  and  misconduct  on  his  part  charged  in  the  bill  of 
complaint. 

Order  appealed  from  reversed,  and  all  the  exceptions  to 
the  answer  disallowed.     Costs  to  abide  the  event. 

Edward  H,  Smith  et  al,y  ex^rs^  Sfc.  v.  Lambert  Wyckoff  et 
oZ.  H.  NicoLL,  for  complainants ;  G.  Bowman,  for  defend- 
ants. Decretal  order  appealed  from  affirmed  with  costs,  but 
without  prejudice  to  the  right  of  appellants  to  raise  the  objec- 
tion in  their  answer,  that  Onderdonk  is  not  made  a  party  \ 
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Unless  (he  complalnaut  shall  amend.     Proceedings  remitted. 

In  the  matter  of  the  petition  of  Cady  Knapp,  in  hehalf  of 
Peter ^  a  colored  man.  Application  to  compel  George  Curtis 
to  pay  the  costs,  expenses,  and  damages  which  have  been  in- 
curred in  the  proceedings  upon  a  commission  of  lunacy  issu- 
ed upon  his  petition.  Application  decided  to  be  informal ;  as 
it  should  have  been  made  by  the  lunatic  himself,  instead  of  by 
a  third  person  in  his  behalf;  he  being  alledged  to  be  compe- 
tent to  understand  and  manage  his  affairs  and  property. 

Petition  denied,  but  without  costs. 

Orin  H.  Coe  et  ah  v.  John  F,  Whitheck,  O.  Mbads,  for 
appellant ;  J.  L.  Wendell,  for  respondents.  Decided  that  bifniro**  ^hln 
where  a  debt  is  due  to  a  copartnership  at  the  time  of  thfe  »jj«w««y 
tmnkruptcy  of  one  of  the  individual  members  of  th9  firm,  an 
action  at  law  to  recover  the  debt  must  be  brought  in  the  joint 
Dames  of  the  solvent  copartners  and  the  assignee  of  the  bank- 
rupt ;  as  the  legal  title  to  the  debt  is  vested  in  them  jointly  by 
operation  of  law.  But  that  the  solvent  partners  have  the 
right  to  bring  the  action  in  the  names  of  themselves  and  the 
assignees  of  the  bankrupt,  without  the  consent  of  such  as- 
signees, upon  giving  them  an  indemnity  against  costs. 

That  in  this  court  the  assignee  of  a  bankrupt  copartner  is 
a  necessary  party  to  a  suit  brought  to  recover  a  debt  due  to 
the  firm  at  the  time  of  his  bankruptcy ;  where  such  assignee 
takes  a  beneficial  interest  in  the  copartnership  effects  as  a 
trustee  for  the  separate  creditors  of  the  bankrupt.  But  that 
where  the  bankrupt  is  discharged  from  his  debts  and  the  co- 
partnership is  insolvent,  so  that  the  solvent  partners  must  ne- 
cessarily apply  the  whole  of  the  copartnership  effects  to  the 
payment  of  the  debts  of  the  firm,  and  make  up  the  deficiency 
of  those  debts  out  of  their  individual  property,  and  that  fact 
is  distinctly  stated  in  the  bill,  the  assslgnco  of  the  bankrupt 
partner  need  not  be  made  a  party  to  a  suit  in  chancery  to  ob- 
tain payment  of  a  debt  due  to  the  firm. 

The  chancellor  observed  that  where  a  judgment  is  recover-  crediton  uiit 

J.         •..     *  1I1/.1         1  «  upon  jttitie«'4 

ed  in  a  Justice's  court,  and  the  defendant  has  no  real  estate  jadgmentt. 
whatever,  the  filing  of  a  transcript  in  the  office  of  the  county 
jderk,  for  the  purpose  of  obtaining  an  execution  against  real 


89  wdl.as  personal  estate  might  perhaps  be  coDsidered  as  an 
"Mselesu  expense.  But  be  decided  that  to  entitle  the  plaint  iff 
in  the  judgment  to  file  a  creditor's  bill,  upon  the  return  of  am 
execution  against  the  personal  estate  merely  unsatisfied,  there 
should  at  least  be  a  distinct  averment  in  the  bill,  that  the  de- 
defendant  has  <io  real  estate  which  could  have  been  reached 
and  sold  upon  the  execution  if  the  judgment  had  been  entered 
in  the  county  clerk's  office,  and  an  executioa  issued  thereoB 
against  both  real  and  personal  property, 
^hen  the  plain-  The  bill  in  this  case  stated  the  recovery  of  a  judgment  in 
4aw  will  be  con-  the  Supreme  court  for  $83,12  against  the  defendants,  and  the 

sidered  as  not  '     '         .  .         ,  •   /•    i         i  i 

.e^aiuted.  retum  of  an  execution  thereon  unsatisfied ;  also,  the  recove- 
ry of  a  judgment  before  a  justice  for  $83,  five  months  after 
the  return  of  such  execution,  and  the  issuing  of  an  execution 
on  the  latter  judgment,  against  the  defendant's  personal  pro^ 
perty  merely,  and  that  the  same  was  returned  unsatisfied. 
The  chancellor  held  that  the  amount  of  the  judgment  in  the 
•eupreme  court  was  not  sufficient  to  give  the  court  of  chance- 
ry Jurisdiction,  and  that  the  complainants  had  not  exhausted 
their  remedy  at  law  as  to  the  justice's  judgment;  so  as  to  au- 
thorize the  filing  of  a  creditor's  bill ;  as  the  defendant  miglit 
liave  acquiired  real  estate  sufficient  to  satisfy  the  justice's 
judgment  after  the  return  day  of  the  execution  issued  ont  of 
the  supreme  court. 

Orders  appealed  from  reversed.  Motion  to  dissolve  in- 
junction granted,  and  the  motion  to  appoint  a  receiver  denied, 
with  $10  costs ;  but  without  prejudice  to  complainants  right 
to  apply  to  renew  injunction  and  appoint  a  rceeiver. 

Edward  Boisgerard  v.  Jokn  Delafield^  President  of  the  New 
York  Banking  Company  et  al.  £.  S.  Van  Winkle  and  J. 
Rhoades,  for  appellant;  F.  B.  Cuttino,  for  respondents. 
Order  appealed  from  affirmed  with  costs. 

Isaac  Benniston  v.  Catharine  G,  Vischer.  Catharine  G. 
Vischer  v.  Isaac  Deniston  et  ah  J.  McKown,  for  appellant; 
J.  Bl}jnt,  for  respoodent.  Order  appealed  from  affirmed 
with  costs,  and  proceedings  remitted. 

Asahel  Burchard  v.  Jacob  Phillips  et  al.  J.  Rhoades,  for 
appellants ;  M.  T.  Reynolds,  for  respondent     Decided  in 


•this  case  that  so  long  as  the  surpkis  mooeiFt  ki «  fomeiomife  surpiu*  monej^, 

.    .  i*        J  *       •  !•  I      wh«a  to  b«  ap- 

suit  remain  in  court  K  is  competent  foroie  chaocellor,  to  m  pii«dror. 
in  an  incumbrancer  te  assert  bis  claim  thereto,  where  ihe 
equity  of  the  ease  is  with  him  and  his  neglect  to  file  his  claim 
in  due  season 4s  sntisfactorily  accounted  for.  And  that  where 
the  surplus  moneys  have  been  paid  out  of  court  4iiider  an  or- 
der irregularly  ob(ained,<the  court  has  jurisdiction,  by  a  sum** 
roary  proceeding,  to  compel  a  party  who  has  obtained  |ios- 
session  thereof  improperly  and  ^thout  its  authority,  to  re* 
store  the  same.  But  that  after  the  court  has  lost  its  control 
orer  the  surplus  moneys,  by  a  payment  thereof  to  a  claimant* 
^under  an  order  regularly  entered,  it  is  too  late  for  another 
x:laimant  to  apply  for  summary  relief  in  respect  to  such  mo- 
neys. 

Order  appealed  firom  affirmed  with  costs. 

The  Trustees  of  the  Leake  and  Watts  Orphan  Bouse  miAe 
City  ofNeuhYork  r.  AvgusUne  N.  Lawrence  ei  ah  es^rSf  ifc^ 
E.  H.  Owen,  for  appellant ;  D.  8.  Jones,  for  respondents. 
Decided  that  a  vioe  chanceUor  has  ao  p^wer  to  dispense  with  Power  of  «to* 

cliAikCollor  to 

41  justification  of  ihe  sureties  in  an  Jippeal  bond,  or  to  stay  the  dispenM  mith 
(proceedings  under  the  decree  appealed  from,  u|)on  any  other  •nr^^^M^Ac^M* 
•terms  than  those  which  are  f>reseribed  by  the  rules  of  the 
court  on  the  subject ; — those  rules  (the  116th  and  172d)  be- 
ing made  by  virtue  ##f  the  atatute  authorizing  the  chancellor 
4o  prescribe  in  what  cases,  to  what  extent,  and  upon  what 
•terms  orders  or  decrees  of  ilhe  vice  ^chancellors  shall  ba  sus^ 
•pcnded  or  affected  by  appeal  (2  it.  £f.  178,  ^61,  67.) 

Order  appealed  from  reversed,  but  without  costs. 

John  Vanderkemp  and  Peter  Jf.  Van  Hall  v.  CtrandisonB* 
Shelton  et  ah  E.  P.  Smith,  for  appellants ;  R.  Noeton,  for 
respondents.  O^rder  a]>pealed  from  reversed,  and  a  refer- 
ence to  a  master  directed;  4Nrith  Jibeitty  to  complainants  to 
^pply  for  further  directions. 

The  same  v.  The  same.  Motion  to  remit  case  to  the  vice 
.chancellor,  with  permission  to  respondents  to  move  to  open 
4he  order  closing  the  proofs  and  to  take  further  testimony,  or 
ithat  such  further  evidence  may  be  introduced  herot  denied. 

Akicander  C.  Kellogg  v.  F^iiel  Rand  it  ah    II.  Z  Hajt* 


^ 


)««&,  for  appellant ;  D.  Bcxl,  jun.,  for  respondents.     Decree 
appealed  from  modified^  and  proceedings  remitted. 

Jacob  Snyder  v.  Rensselaer  Stafford  at  ah  B.  F.  Bul- 
LARD  and  M.  T.  Rbtnolds,  for  appellants ;  J.  ELLSwoaTH, 
for  respondent.  Order  appealed  from  reversed,  and  the  mo- 
tion to  set  aside  the  sale  of  the  village  lot  denied,  with  915 
costs. 

Charles  S,  De  Zeng  v.  Hiran  Mann  et  al.  B.  Davis  Nox- 
oir,  for  appellant ;  W.  H.  Seward,  for  respondent.  Decided 
that  cause-petitions,  or  those  which  relate  to  some  suit  or  pro- 
IcTbii^ratitM^  ceeding  pending  in  the  court,  should  be  entitled  in  the  suit ; 
or  at  least  there  should  be  such  a  distinct  reference  in  the  pe- 
tition to  the  suit,  and  the  parties  to  the  same,  and  the  court 
in  which  it  is  pending,  as  to  enable  the  public  prosecutor,  in 
an  indictment  for  perjury,  to  sustain  the  allegation  that  the 
perjury  was  committed  in  swearing  to  a  petition  in  the  par- 
ticular suit  in  relation  to  which  the  relief  was  sought. 

But  that  original  petitions  which  do  not  relate  to  the  pro- 
ceedings in  a  suit  in  court — as  in  the  case  of  a  petition  to  ap- 
point a  general  guardian  for  an  infant,  or  for  a  commission 
of  lunacy,  &&,  are  in  the  nature  of  original  bills  for  relief 
and  need  not  be  entitled  upon  the  face  thereof. 

Order  appealed  from  reversed,  and  petition  dismissed,  but 
without  prejudice  to  the  right  to  renew  the  application. 

John  R.  Brown  v.  Robert  Cheesebrough  et  ah  W,  H.  Se- 
ward, for  complainant ;  J.  Rhoades,  for  defendants.  Mo- 
tion for  an  injunction,  as  well  as  the  original  application 
made  before  the  filing  of  the  supplemental  bill,  denied,  with 
costs  to  be  taxed. 

The  Rochester  City  Bank  v.  Davis  Carpenter  et  ah  H. 
R.  Selden,  for  complainants ;  S.  Boughton,  for  defendant. 
Order  appealed  from  affirmed  with  costs ;  with  interest  on 
the  amount  of  the  fine  by  way  of  damages. 

Mary  H.  Renwick  v.  Robert  J,  Rentoick,     B.  F.  Butler, 
for  complainant;   W.  S.  Sears  and  M.  T.  Reynolds,  for 
p    defendant     Motion  to  set  aside  default,  6&c.,  denied,  and  the 
order  staying  proceedii)gs  upon  the  decree  discharged. 

Henry  Gable  et  ah  v.  Jacob  F.  Miller  et  ah    J,  Gra«a!^ 


'is 

and  G.  Wood,  for  complainants ;  C.  Dm  VVirf,  for  defcncf- 
uQts.  Appeal  by  complainants  from  a  decree  of  the  late  a9- 
sistant  vice  chancellor  of  the  first  circuit  dismissing  the  com- 
plainant's bill.  The  bill  was  filed  by  complainants  as  trus*' 
tees,  claiming  to  be  corporators  aofd  members,  and  to  consti^ 
fate  as  such  the  true  and  lawful  corporation  or  board  of  trus-' 
tees  of  **  The  Corporation  of  the  German  Reformed  Church 
in  the  city  of  New-York,"  to  obtain  the  possession  and  con- 
trol of  the  books  and  papers,  seal,  funds,  and  other  tempos 
ralities  of  the  church  and  corporation.  The  chancellor  being 
satisfied  from  the  testimony  that  the  defendants  and  their  ad- 
herents claiming  to  be  the  legitimate  trustees  of  the  corpora- 
tion, and  members  ofthe  church,  have  discontinued  all  inter- 
course with  the  classis,  and  refused  to  submit  to  its  control ; 
and  that  they  have  called  and  sustained  ministers  belonging 
to  the  Lutheran  Church,  and  others  whose  doctrines  and 
church  government  were  not  in  accordance  either  with  the 
Dutch  Reformed  or  the  German  Reformed  Churches,  decided 
that  the  property  and  funds  of  the  church  had  been  perverted 
and  misapplied  to  objects  other  than  those  to  which  they  were 
intended  to  be  devoted  by  the  original  founders  and  donors. 

And  he  decreed  the  temporalities  of  the  church  to  belong 
to  the  complainants  and  such  others  of  the  church  and  con- 
gregation as  adhere  to  their  ecclesiastical  connexion  with  the 
classis  of  New-York,  and  are  recognized  by  that  body. 

Decree  accordingly ;  and  directing  an  account  by  the  de-^ 
fendanta,  and  ordering  them  to  pay  the  costs  of  the  suit  and 
apon  the  appeal. 

George  Palmer  et  aL  v.  John  Delafieldj  PrendenM  of  the 
New-York  Banking  Company,  £.  S.  Van  Winkle,  for  ap^* 
pellant;  F.  B.  Cutting,  for  respondent  Order  appealed 
affirmed,  and  proceedings  remitted. 

Jacoh  Young  et  ah  v.  Jolm  Beardsley^  Agent  of  the  State 
Prison  at  Auburn.  W.  H.  Seward^,  for  complainants ;  3. 
Rboades^  for  defendant  Application  for  an  iigunctiop  de- 
nied, witb  costs. 


The  lubscribflr  vrillat  a11>  tinres-gtve  hife  pvompt  attbiHion  (b  sifcR  eoimstfr 
VtUineM  befora  the  ChuiceUort  tncltiding  ex  put*  motions  naceasmry  to  be  hesnl  in 
vacation,  as  nay  be  sent  to  htln.  It  ia  hta  intention  hereafter  to  attend  the  Chan- 
tfellor's  regnlar  and  vpecial  tennft  at  Albany,  a«  well  as  tlie  special  terms  held  at 
lliis  plaem  He  will  ateo  altentt-cHe  regular  and  speelal  terms  of  the  Vice  Chsneel- 
lor  of  the  Fourth  Git-cvrtt. 

Papers  intended  to  be  used  at'  any  of  the  terms  held  at  Albany  may  be  sent  to  the 
ilhre  of  tlie  Regtstier  oftite  Court. 

CK  L.  BARBOUR. 

Saratoga  Sphngti  May  7, 18141 
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Jueph  Kitchen  v»  Ckristopfier  E.  Leeet  al.    This  wa»  «n  Jj{J}{«JJ*^*JJ 
appeal  by  the  defeDdant  Lee  from  a  decretal  order  of  the  vioe  '"^'• 
cbancelloj  of  the  ficst  circuiti  overruling  the  appellant's  plea. 
Id  Fehcuary,  I84I9  the  cooiplaiDant  and  the  defendant  Lee^ 
entered  into  a.  co-partnership  in  the  mercantile  bnaineas  id 
New-Yorkf  and  during  the  continuance  of  such  co-partner* 
8hip»  coatraoied  debts  by  the  purchase  of  goods  upon  credit. 
In  Septemherrof  the  same  year,  the  complainant  retired  from 
the  buflioeeia^  and  left  Lee  to  carry  it  on  alone,  and  rehn* 
quiibed  to  him  the  gpoda  of  the  firm,  amonnting  to  about 
f4Q0Ql»  upon  eonditioA  .that  Lee  should  pay^  or  procure  to  be 
paidn  the  .debts. then  due  from  the  firm,  and  indemnify  the 
cofsplainaat  against  the  same.    The  bill  staled  that  pre* 
viowitor  the- eomplainant^  rettxing  from  the  firm^  the  defend- 
ant Lee#  represented  taiiim  that  he  was  twenty<»ne  years  of 
age't  but  ithat  subsequent  to  the  dissolution  he  had  refbsed  to 
payt  the  debtb.oC  the  firm^  on  .the  ground  that  he  was  an  in- 
fant and  not  legally  Kable  to  pay  the  debte,  and  had  sworn  to 
the  truth  of  a  plea  of  infancy,  in  a  suit  at  law  brought  against 
hin.  by  somei  of  .the  jcseditbrs.    The  bill  also  set  up  a  pretend- 
ed.flale.jof:the.goodsjjiby  LeflL-to.the. defendant  Price,  subset'  * 
qiWEBli:lo:the;di6selutiQnrof':ihe.coipavtnersiiip ;  but  without^ 
oonsilerfttion',  aad'.wkh.  a  /uli  knowledge  on  the  part 'of  the  • 
defa|idaiit'^Prioe,\4int:the  debts*:of  the-.oo^psrtnership  veiAaia- 
•d'onpaid  %  and  tfait the- safe .lD*him'wa8fraudirient4isagaiast^ 
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the  complainaat  The  bill  prayed  for  ao  iojunction  and  r#< 
receiver  of  the  goods  which  formerly  belonged  to  the  co-part* 
ncrship,  and  that  the  same  might  be  applied  to  the  payment 
of  the  co-partnership  debts ;  or  for  suoh  other  relief  as  might 
be  proper  upon  the  case  made. 

To  this  bill  the  defendant  Lee  pleaded*  that  at  the  time  of 
making  the  agreement  to  pay  the  co-partnership  debts,  as 
stated  in  the  bill,  he  was  an  infant  within  the  age  of  twenty- 
one  years,  of  which  the  complainant  had  notice. 

J.  M.  Martin^  for  the  appellant ; 

A.  P,  Marif  for  the  respondent 

The  Chancellob.  The  plea  in  this  case  is  founded  upon 
the  supposition  that  the  complainant  is  not  entitled  to  any 
relief  whatsoever,  if  the  complainant  Lee,  as  an  infant  was 
not  bound  by  his  contract  to  pay  the  debts  of  the  co-partner- 
ship. It  does  not  follow  however,  that  the  complainant  is 
without  remedy  in  this  court,  even  if  Lee  is  not  legally  bound 
by  his  agreement  upon  the  dissolution  of  the  co-partnership. 
The  contract  was  one  which  he  might  affirm  or  repudiate  at 
uinM«J2rty '*'  ^^  election.  But  he  cannot  be  permitted  to  retain  all  the  co- 
flltJeftMe  to*pw.  partnership  effects,  and  at  the  same  time  refuse  to  perform 
Sn  of*Sa*^«ii  ^^^  condition  upon  which  the  complainant's  interest  in  the  ef- 
fects of  the  firm  was  to  become  the  property  of  the  defendant 
Lee.  If  the  defendant  Lee,  therefore,  elects  to  rescind  the 
agreement  made  upon  the  retiring  of  the  complainant  from 
the  business,  the  latter  has  a  right  to  insist  that  his  interest- 
in  the  co-partnership  effects,  shall  be  applied  to  the  payment 
of  the  debts,  in  the  same  manner  as  if  the  dissolution  had  not 
taken  place ;  unless  such  goods  had  actually  gone  into  the 
hands  of  a  bona  fide  purchaser,  who  had  actually  paid  for 
them  before  he  had  any  notice  whatever,  of  the  complainant's 
rights. 

The  rule  of  law  on  the  subject  is,  that  an  infant  cannot  be 
permitted  to  retain  the  property  purchased  by  him,  and  at  the 
same  time  repudiate  the  contract  upon  which  he  received  itt 
(Lynde  v.  Buddj  2  Paiges  Rep.  191,  Deasan  v.  Boydf  1 
Dana?s  Sep.  45,  Cheshire  v.  Barrett^  4  Me  Cordis  Law  Rep. 
94}.)    If  the  goods  in  this  case  had  belonged  to  the  complain* 


Aat  exclusively  at  the  time  of  the  agreement,  and  the  infant 
had  repudiated  his  agreement,  when  he  became  of  age,  tro« 
▼er  or  replevin  would  have  been  the  proper  remedy  for  the 
goods,  if  they  remained  unchanged*  (Badger  r.  Phinney^ 
15  Mass.  Rep.  359 J  But  this  being  co-partnership  proper* 
ty  previous  to  the  agreement,  the  only  remedy  of  tho  com- 
plainant  was  in  this  court  And  this  plea  of  infancy  is  not 
a  full  defence  to  the  case  made  by  the  bill.  It  was  properly 
overruled  therefore  with  costs.  But  as  it  is  possible,  that  the 
defendant  Lee,  has  not  done  any  act  to  affirm  the  contract 
made  with  the  complainant  upon  the  dissolution  of  the  co* 
partnership,  since  he  become  of  age,  he  must  be  permitted 
in  his  answer  to  set  up  the  defence  of  infancy,  so  far  as  to 
protect  him  from  any  personal  liability,  arising  out  of  the 
agreement  mentioned  in  tho  bill,  except  such  as  may  result 
from  his  repudiation  of  .the  agreeipent.  This,  if  it  had  been 
asked  for,  would  have  been  granted  of  course,  by  tlie  vice 
chancellor.  Or  the  plea  would  have  been  permitted  to  stand 
for  an  answer,  if  the  defendant  had  requested  it ;  though  that 
would  not  have  been  as  beneficial  for  him ;  as  it  would  have 
deprived  him  of  the  power  of  setting  up  any  matter  of  de- 
fence. 

The  order  appealed  from  must  be  affirmed  with  costs,  but 
without  prejudice  to  the  right  of  the  defendant  to  set  up  the 
defence  of  infancy  in  his  answer,  as  above  suggested,  so  far 
as  it  can  avail  him.  And  the  proceedings  are  remitted  to  the 
vice  chancellor. 

Joseph  Burger  et  al.  v.  Samuel  L  Tobias  et  ah  S.  B.  H. 
JuDAH,  for  complainants ;  R.  B.  Kimball,  for  defendants. 
Decided  that  tho  examinations  of  defendants  on  oath,  before  Examinntioni  of 
a  master,  are  evidence  against  them,  although  they  have  re-  fore  rmaster.  ' 
fused  to  sign  such  examinations.  That  it  is  to  be  presumed, 
examinations  taken  down  before  a  sworn  officer  of  the  court, 
in  the  discharge  of  his  duty,  are  taken  down  correctly ;  until 
the  contrary  is  shown. 

Decree  of  the  vice  chancellor  as  to  Newstadt  affirmed  with 
costSt  The  part  of  the  decree  appealed  from  by  defendant 
Tobias  also  affiirmed  with  costs. 
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Richard  Smith  t.  AfUhony  J.  Bleaker  etcL  F.  S.  Croom, 
for  appellant';  B.  De  W1TT9  for  respondent.  Order  appeal" 
ed  from  affirmed,  with  costs. 

Asa  P.  Delano  v.  John  B,  McOmher  et  aL    6.  A.  Siatf*. 
MONs,  fpr  complainant;  L.  Ststson,  for  defendants.    Order 
referring  it  to  a  master,  to  take  an  account  of  the  co-partner- 
ship concerns,  with  special  directions ;  and  to  appoint  a  re- . 
ceiver.    The  question  of  costs,  and  all  other  questions  and  * 
directions,  to  be  reserved  until  the  coming  in  and  confirma- 
tion of  the  master's  report 

In  the  matter  of  tJ^  Injunctionj  Taxing  and  Exception  Mas* 
Order  ti  Co  In-  ters.    Ordered  that  Charles  Monell,  of  Goshen,  be  and  he 

junction*  Taxing 

and  Exception  is  hereby  designated  as  Taxing  Master,  of  the  second  cir- 
cuit, and  that  John  W.  Miller,  of  White  Plains,  be  and  he  ui 
hereby  designated  as  an  exception  master  of  said  circuit,  in 
the  places  of  Charles  Borland  and  Frederick  J.  Coffin,  wbv 
have  resigned  their  offices  of  masters  in  chancery. 

That  Aaron  Hackley,  of  Utica,  be  and  he  is  hereby  deaig-' 
nated  as  Injunction  Master  of  die  fifth  circuit,  in  the  place  of ' 
Joseph  Benedict^  whose  term  of  office  as  master  in  chancery 
has  expired. 

That  Benjamin  N.  Loomis,  of  Binghampton,  be  and  he  is 
hereby  designated  as  an  exception  master  of  the  sixth  circiiitr 
in  the  place  of  Joseph  Boughton,  whose  terra  of  office  as  mas- 
ter in  chancery  has  expired. 

And  that  John  N*  Whiting,  of  Geneva,  be  and  he  is  here-' 
by  designated  as  an  exception  master  of  the  seventh  circuity 
in  the  place  of  John  M.  Bradford,  whose  term  of  office  as  a 
master  in  chancery  has  expired. 


•The  subscriber  wUl  at  all  times  gl^e  his  prompt  attention  to  such  coanseT 
buiiness  before  the  ChancelloTt  including  ex  parte  motloiiB  necessary  to  be  heart  hr 
Tacatlon^  as  may  be  sent  to  him.  It  is  bis  inteation  hereafter  to'  atl^d.the  (Smp?. 
cellor's  regular  and  special  terms  at  Albmy,  as  well  as  the  special  tenna  held  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  CSitacel^ 
lor  of  the  Fourth  Circuit. 

Papers  Intended, to  be  i^sed  at  any  of  the  tonnaheid  «i  AU^y  ioa^  Be  «aatlo,ttM 
care  of  the  Register  of  the  Court. 

O.  L.  BABB017B. 

Siiatoga  Springs,  May  7, 1844. 
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J>tanty  Beach  v.  Jf.  T.  Beach.  C.  CCo'nor,  for  appel- 
lant; J.  ANTHONy  for  respondent.  This  case  came  be-BuifdrdiTorc«< 
fore  the  chancellor  upon  appeal  from  a  decretal  order  of  the  MtthifarioimiM^ 
vice  chancellor  of  the  first  circuit  The  complainant  filed 
her  bill  in  this  case  against  her  husband  for  a  divorce,  charg- 
ing him  with  having  committed  adultery  with  eight  different 
females.  The  bill  also  charged  the  defendant  with  various 
acts  of  unkindnesa  and  cruel  treatment  while  she  continued 
to  live  with  him,  caused  by  her  communication  to  him  of  her 
suspiciond  of  his  infidelity,  and  her  remonstrances  with  him  « 

on  account  of  ^his  misconduct.  The  bill  however  contained 
no  prayer  for  relief,  by  a  separation  from  bed  and  board,  on 
account  of  such  cruel  usage ;  but  merely  the  usual  prayer 
for  a  dissolution  of  the  marriage  contract,  and  for  alimony, 
add  for  the  custody  of  the  younger  children  of  the  marriage- 
and  a  provision  for  their  support,  and  that  a  receiver  might 
be  appointed ;  and  that  the  complainant  might  have  such  oth- 
er and  further  relief  in  the  premises  as  to  the  chancellor 
might  seem  meet  The  defendant  demurred  to  the  bill  on  the 
ground  of  multifariousness.  The  vice  chancellor  overruled  the 
demurrer ;  and  from  the  decretal  order  overruling  the  same 
the  defendant  appealed. 

Ths  Chancellor.  The  counsel  for  the  appellant  is  un^ 
der  a  mistake  in  supposing  that  upon  this  bill  the  complainant 
would  be  entitled  to  a  decree  of  separation  from  bed  and 
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hasLfA  in  caie  she  should  fail  to  establish  any  of  the  aefs  tff 
adnltery  charged  against  the  defendant*  Upon  a  bill  proper- 
ly framedf  the  acts  of  cruel  treatment  stated  by  the  cooiplaiA- 
^al^  woald  if  prored,  perhaps  be  8u61cient  to  warrant  a  de- 
cree of  separation*  But  it  is  evident  from  tliis  bill»  that  there 
was  no  intention  on  the  part  of  the  complainant  to  WMike  these 
charges  of  unkind  treatment  and  cruel  usage  on  the  part  of 
her  husband  a  distinct  ground  of  relief^  independent  of  the 
charges  of  adultery.  On  the  contrary^  they  appear  to  htve 
been  inserted  merely  as  evidences  of  his  infidelity  to  the  mar* 
riage  bedt  the  necessary  result  of  which  would  be  a  loss  of 
conjugal  afleetion  for  the  complainant  The  insertion  of 
these  charges  in  the  bill  wss  probably  unnecessary,  and  per- 
haps entirely  useless.  For  at  most  they  could  only  be  re- 
ceived as  corroborative  evidence  of  the  charge  of  adultery. 
And  as  the  statute  allows  the  defendant  to  put  in  his  answer 
to  the  charge  of  adultery  without  oath^  he  cannot  be  compel- 
led to  make  a  discovery  upon  oath  of  any  fact  which  might 
tend  to  prove  the  principal  charges  in  the  complainant's  bill. 

In  the  case  of  Smith  v.  SmUh,  (4  Paige^M  JZsp.  9^,)  ^^ 
cruel  treatment  was  made  a  distinct  subject  of  complaintr  and 
a  decree  of  separation  was  expressly  prayed  for,  if  the  com- 
plainant did  not  succeed  in  obtaining  an  absolute  divorce  on. 
the  ground  of  adultery.  Here,  howevei,  the  only  specific 
prayer  of  relief  is  founded!  upon  the  alledged  adulteryt  and 
the  general  prayer  is  not  in  the  disjunctive  but  for  such  othr 
er  and  further  relief  as  may  be  proper  and  consistent  with 
the  specific  prayer  for  a  dissolution  of  the  marriage  contract. 
Under  this  prayer,  if'  the  complainant  fails  in  obtain- 
ing a  decree  for  an  absolute  divorce  for  adultery 
of  the  husband,  her  bill  must  of  course  be  dismissed.  -4 
For  no  relief  whatever  can  be  given  to  her  under  any  other 
part  of  the  specific  or  general  prayer  for  relief  if  the  charge 
of  adultery  upon  which  the  whole  prayer  is  based  are  not  mur 
lainedf.  (Coftofi  v.  JBom,  2  Paige^s  JRetp.  396.; 

The  demurrer  is  based  upon  the  supposition  that  this  is  a 
bill'  for  separation  from  bed  and  board  on  account  of  cruel 
isage  as  well  as  for  a  divorce  foi^  adultery  i  and  that  Uie  bill^ 


81 

f 

Is  therefore  multifarious.  But  as  that  objection  fails,  the  ie* 
fendant  cannot,  upon  a  demurrer  to  the  whole  bill,  insist  that 
some  of  the  allegations  of  the  complainant  are  onnecesary  or 
impertinent  The  decision  of  the  vice  chancellor  was  there- 
fore corHect  And  the  decretal  order  overruling  the  demur- 
rer must  be  affirmed,  with  costs. 

Proceedings  remitted  to  the  vice  chancellor. 

Laurel  A  Millandon  v.  Charles  Brugier^  et  aJ,  B*  W. 
BoKNETy  for  appellant ;  J.  B.  Kissam,  for  respondent.  Or- 
der of  the  vice  chancellor,  directing  the  costs  of  defendant 
Selden,  to  be  paid  out  of  the  surplus  moneys  arising  from 
the  sale  of  mortgaged  premises  reversed,  and  petition  dis- 
missed, with  costs  as  to  defendant  WaddelL 

John  May  v.  Mary  Seed  et  aJ*  R.  M.  Towmsxni),  for 
complainant ;  J.  E.  Tatlob,  for  defendant  Motion  for  re- 
eeiver  denied  with  costs. 

Tkomoi  W.  Moseley  et  al.  r.  Thomas  Firlh  Green  et  aJ. 
0«  L  BABBOtra,  for  appellant ;  J.  Rhoadbs,  for  respondent 
Order  of  the  vice  chancellor  of  the  first  circuit  appointing  a 
vtoeiverof  the  copartnership  efibcts  of  the  late  firm  of  Oreen 
and  Moriey,  affirmed  with  costs. 

The  New  York  lAfe  hsurance  and  Drust  Co.  v.  Tariul^ 
ki$  Gsff  St  al  J.  y.  L.  Pbuyit,  for  complainants  {  X. 
Bhoadbs,  for  respondents.  Application  to  open  order  closing 
proofs^  and  to  extend  the  time  to  take  testimony  forty  days* 
on  payment  of  costs  within  twenty  days  after  service  of  taxed 
biiL 

John  Spencer  v.  WUliam  Spencer  et  al,  S.  Stxvins,  for 
petitioner.  Application  by  complainant  for  direction  to  the  Sig^^ggy^^ 
trustee  of  his  estate,  who  had  been  appointed  in  this  suit,  to  gSJIiy***^^ 
pay  to  petitioner  at  the  rate  of  91200  per  annimi  out  of  the 
trust  estate  from  the  time  of  bis  marriage.  The  principal 
question  was  upon  the  construction  of  the  words  ^^shatt  mat' 
ry  and  have  a  family*  as  used  in  the  trust  deed,  which  deed 
directed  the  trustee  to  pay  to  the  petitioners  9700  annually 
daring  his  life,  and  tlSOO  in  case  he  should  marry  and  have 
m  family.  The  petitioner  married  in  1841  and  was  a  house- 
keeper,  but  bad  never  had  any  children  by  his  wUe,  wha  IWft 


still  living  with  hint  The  chancellor  decided  that  petitioner 
was  only  entitled  to  $700  a  year,  holding  that  unless  there  is 
something  in  the  context  to  give  a  different  construction  to 
such  an  expression  in  a  deed  it  means  to  get  married  and  to 
have  a  child  or  children  or  descendants  as  the  issue  of  such 
marriage.    Petition  dismissed* 

Bichard  Jacot,  adnCvj  8fc.  v.  Robert  Emmetf  admWj  ^c. 

J.  Antron,  for  appellant ;  A.  L.  RoBiNsozr,  for  respondent, 

Adminiitraton  Decided  that  where  an  administrator  mixes  the  money  belong 

when  chargable  ,•  ,  -,..  'ii.  «  . 

with  interest,  ing  to  the  estate  of  his  intestate  with  his  own,  and  uses  it,  so 
that  he  has  it  not  on  hand  when  called  on  for  payment,  he 
may  be  charged  with  interest  But  that  a  mere  ne^ect  by 
an  administrator,  to  invest  money  which  he  may  be  called 
upon  to  pay  over  to  the  distributees  at  any  time,  will  not  subject 
him  to  the  payment  of  interest,  if  the  money  was  kept  ready 
to  be  paid  over  when  called  for. 

Eight  to  inte-        That  the  receipt  of  the  balance  of  an  account  as  stated,  in 

•d .'  '  ^  ^^  ^  'which  interest  is  not  included,  is  a  waiver  of  the  right  to  id* 
terest ;  unless  the  right  to  claim  it  afterwards  is  reserved. 

Sentence  and  decree  of  the  surrogate  of  New  York  affimtH 
ed  with  costs. 

Bolert  Kelly  v.  William  hrael  et  ah  The  sa$n$  v.  Jaime9 
Thompeon  et  al.  The  same  v.  James  THunn^oi^  and  vnfe^ 
William  Israel  et  aL  J.  Rhoadis,  for  appellant  Warwick  | 
E.  Sandford  and  M.  S.  Bidwell,  for  R.  Kelly  ;  F.  S.  Cur^ 

Decr««offora.  TiMG.  for  the  respondents.    Decided  that  where  other  par* 

closure,  when      ,  *       ,  .  * 

•zecntion  of,     ties  than  the  complainant,  in  a  foreclosure  suit  are  inter* 

committed  to  /•  « 

ianiorincma-     estod  in  the  oxccution  of  the  decree  of  foreclosure,  as  iuni* 

pnncer.  «* 

or  incumbrancers,  the  complainant  has  no  right  to  suspend 
the  execution  of  such  a  decree,  without  their  consent,.    And 
that  if  he  neglects  to  proceed  to  a  sale  with  due  diligence, 
the  court  u{)on  the  application  of  any  other  party  interested 
in  the  enforcement  of  the  decree,  will  commit  the  prosecu- 
tion thereof  to  him.     Or,  if  the  decree  has  already  been 
placed  in  the  hands  of  the  master  to  be  executed,  will  direct 
him  to  proceed  to  a  sale  without  delay,  notwithstanding  any 
directions  he  may  receive  to  the  contrary,  from  the  complain- 
ant  or  his  solicitor. 
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Orders  appealed  from  reversed  and  modified,  without  costs^ 
ID  either  partT  upoo  the  appeal  of  complainant. 

Julius  Schubert  v.  Oh  B,  BulL  D.  E.  Sickles,  for  com- 
plainant ;  J.  Prescott  Hall,  for  defeodant  Application  to 
discharge  ne  exeat.  The  chancellor  decided  that  the  fact  that  ^  VliThe  granr' 
the  legislature  has  abolished  arrest  in  all  actions  upon  co»-  *^' 
tract  aiibrds  no  ground  for  coming  into  this  court  for  the 
mere  purpose  of  holding  the  defendant  to  bail  upon  a  ne  exeaU 
That  to  authorize  the  court  to  entertain  jurisdiction  and  to 
grant  a  ne  exeatf  there  must  be  other  grounds  of  equitable  re- 
lief than  the  mere  object  of  holding  the  defendant  to  bail. 

Ne  exeat  discharged,  with  costs  to  be  taxed ;  upon'  the 
matter  of  the  bill  alone  and  because  complainant  has  an  ade* 
quale  remedy  by  suit  at  law. 

Harvey  Thomas  v.  AJson  D.  McEwen  et  at,  M.  Hopp- 
MAif,  for  complainant;  A.  P.  Man,  for  defendants.  This 
was  an  appeal  from  a  decision  of  the  vice  chancellor  of  the 
fourth  circuit,  overruling  the  demurrers  of  the  defendants  to 
the  complainant's  supplemental  bill  in  this  cause.  The  com- 
plainant filed  his  original  bill  in  1842,  to  obtain  satisfaction 
of  a  judgment  recovered  by  him  against  McEwen,  one  of  the 
defendants  in  this  suit,  on  which  judgment  an  execution  had 
^en  issued  and  returned  unsatisfied.  And  the  other  defend- 
ants Harrison  and  Day,  were  made  parties  in  such  original 
suit  to  reach  a  contract  for  the  purchase  of  land  and  other 
property  of  the  judgment  debtors,  alledged  to  have  been  fraud- 
ulently transferred  and  held  by  them.  After  the  filing  of 
such  original  bill,  an  execution  was  issued  upon  another  judg- 
ment recovered  by  the  complainant  in  the  name  of  another 
person,  but  for  the  benefit  of  the  complainant  as  the  assignee 
of  the  debt ;  which  execution  was  subsequently  returned  un- 
satisfied* The  complainant  thereupon  filed  his  supplemental 
bill,  stating  these  facts  reciting  the  substance  of  the  original 
bill  and  also  alleging  that  subsequent  to  the  filing  of  the  ori- 
ginal bill  the  defendant  McEwen,  the  judgment  debtor,  had 
acquired  considerable  property ;  but  without  stating  whether 
it  was  of  the  value  of  f  100  and  upwards.  The  defendants 
put  in  their  several  demurrers  to  the  supplemental  bill ;  and 


creditor's  bill. 
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among  otlier  objectioos  to  the  bill  they  insisted  that  the  mat* 
tors  of  the  supplemental  bill  had  no  connection  with  the  ori- 
ginal suit,  but  that  the  bill  was  to  obtain  satisfaction  of  a  dis* 
tinct  and  independent  debt,  without  containing  the  averments 
required  by  the  189th  rule  of  the  court;  that  it  was  multifa- 
rious ;  and  that  it  appeared  from  the  bill  that  alias  executions 
had  been  issued  upon  the  judgments,  but  had  not  been  return- 
ed, 
nil" M?be"e-'  '^^®  CHANCELLOR.  The  cascs  of  Cuylor  V*  Moreland,  (6 
ihirixt  fiiiti^'of  Paige's  Rep.  273 J  and  Storm  v.  Badger  fSldem.  180)  dispose 
of  tl^e  objection  that  the  alias  executions  had  not  been  return* 
ed  at  the  time  of  filing  this  supplemental  bill.  The  issuing 
of  a  second  execution  upon  a  judgment,  afler  the  first  has 
been  issued  to  the  proper  county  and  returned  unsatisfied, 
does  not  render  it  necessary  for  the  judgment  creditor  to  wait 
until  the  return  of  such  execution  unsatisfied.  Butto  prevent 
the  right  of  the  creditor  to  proceed  in  this  court  upon  the  re- 
turn of  the  first  execution  merely,  while  the  second  is  in  the 
hands  of  the  sheriff  it  must  distinctly  appear  that  the  sheriff 
has  levied,  or  at  least  that  he  can  levy,  upon  sufficient  pioper- 
ty,  on  the  execution  in  his  hands,  to  satisfy  the  whole  of  the 
complainant's  debt  And  if  that  fact  does  not  appear  upoa 
the  face  of  the  bill  itself  the  defendant  must  bring  it  forward 
by  plea  or  answer.  The  fact  that  an  alias  execution  has  been 
issued  and  is  still  in  the  hands  of  the  sheriff  fbrms  no  good 
objection  therefore  to  this  supplemental  bill. 

Nor  is  the  objection  of  multifariousness  sustainable.  It  is 
true  the  original  bill  states  that  McEwin  had  more  proper^ 
at  the  time  of  the  filing  of  that  bill  than  was  sufficient  to  sat- 
isfy the  amount  due  on  that  judgment.  But  it  does  not  foK 
low  from  that  statement  that  there  will  be  sufficient  to  pay 
the  debt,  together  with  the  costs  of  the  complainant  upon  the 
original  bill.  A  part  of  the  property  acquired  subsequently 
to  the  filing  of  that  bill  may  therefore  be  necessary  to  pay 
the  deficiency  in  the  original  suit  This  forms  such  a  con* 
nexion  between  the  original  and  the  supplemental  suits  as  to 
tender  it  proper  for  the  complainant  to  file  a  supplemental 
bill,  instead  of  a  new  original  bill,  to  obtain  satisfaction  oC 
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ine  second  judgment,  as  well  as  of  the  balance  of  the  debt  and 
costs  in  the  first  suit  On  the  other  hand  if  the  property  in 
controversy  in  the  first  suit  should  be  more  than  sufficient  to 
satisfy  tlie  amount  of  the  first  judgment  and  the  costs  in  the 
original  suit,  a  part  of  such  surplus  may  be  required  t6 
pay  the  second  judgment  and  the  costs  of  the  supplemental 
suit.  The  original  and  supplemental  suits  are  therefore  pro- 
perly united,  as  to  all  the  defendants,  to  save  a  double  litiga- 
tion between  the  complainant  and  those  defendants  in  separate 
sDits  as  to  the  property  in  controversy  which  is  claimed  to 
have  belonged  to  the  judgment  debtor,  or  whether  to  his  cre- 
ditors as  against  the  fraudulent  assignees  thereof,  at  the  time 
when  the  original  bill  was  filed. 

The  vice  chancellor  was  also  rieht  in  supposing  that  the  imthmienot 

°  rr         o  applicable  to 

169th  rule  was  not  intended  to  apply  to  the  case  of  a  supple-  8pDpiem«ntai  % 
mental  bill,  like  the  present.  The  necessary  averments,  as 
required  by  that  rule,  having  been  inserted  in  the  original 
bill  is  sufficient  for  all  the  purposes  which  led  to  the  adoption 
of  that  rule.  And,  independent  of  that  rule,  if  it  does  not  ap- 
pear upon  the  face  of  the  bill  itself  that  the  amount  of  proper- 
ty in  controversy  does  not  exceed  one  hundred  dollars,  the 
defendant  can  neither  demur  nor  move  to  dismiss  the  suit  be- 
cause the  subject  liiatter  of  the  litigation  is  beneath  the  digni- 
ty of  the  court.  The  proper  remedy  in  cases  coming  within 
the  statute,  (2  R.  S.  173,  ^  37  J  and  where  the  value  of  the  mat-^ 
ter  in  controversy  does  not  appear  upon  the  face  of  the  bill 
is  to  raise  the  objection  by  plea  or  answer ;  or  to  insist  upon 
it  at  the  hearing  if  the  fiact  appears  either  upon  the  pleadings 
or  proofs  that  the  matter  in  controversy  does  not  exceed  one 
hnndrecl  dollars. 

The  order  appealed  from  is  not  erroneous.  It  must  there** 
foie  be  affirmed  with  costs ;  and  the  proceedings  are  remitted 
to  the  vice  chancellor. 

Jacob  Cnm  v.  Abraham  SUtcheU  et  aL  M.  Hoffman,  for 
complainant  ;  J.  Rhoadss,  for  appellAnts.      Decided  that  Bond  to  iteypio* 

.,  i^.^.  .1.1  ceedlngBonap. 

wnore  a  decree  or  order  made  by  the  assistant  vice  chancel-  peai ;  by  whom, 

and  hoWf  amount 

lor  18  appealed  from,  he  is  the  proper  officer  to  make  the  or-  of  penalty  to  b« 
der  directing  the  amount  of  the  penalty  of  the  bond  to  be  giv- 


85 

en  by  thn  appellant,  to  make  the  appeal  a  stay  of  prooeedingff. 
That  this  order  fixing  the  amount  of  the  penalty  roost  b» 
'  made  before  the  execution  of  the  bond ;  and  that  a  subsequent 
approval  of  the  form  and  manner  of  execution  of  the  boD<l 
aud  of  the, sufficiency  of  the  sureties  therein,  will  not  suffice. 
Order  staying  proceedings  until  the  decision  of  the  ease 
upon  the  appeal,  upon  the  terms  of  filing  a  new  bond  .aod 
.paying  $16  cpsts  within  twenty  days* 

Susan  DegraWf  ex'r,  et  oL  v.  Sarah  Ann  Clascn^  Jk,  W. 
Glason,  Jun.,  for  complainants ; .  E.  Sandford,  for  defend- 
truirpropierty  in  ^^^  '^^^^  chancellor  decided  in  this  case  that  the  exception 
creditor's  suiu.  j^  ^y^^  4^3^  section  of  the  article  of  the.  revised  statutes  rela- 
tive to  the  court  of  chancery,  (2  R.  S.  102,  2d  ed.),  of  trust 
property  of  a  judgment  debtor,  from- liability  to  creditors,  was 
only  intended  to  exempt  the  beneficial  interest  of  ilie  ceslui 
que  trust  in  thq^e  cases  .where  he  himself  could  not  volnnta- 
riiy  alien:  Jiis  interest  in  the  trust  property.  That  in  those 
cases  a. general  assignment  to  a  receiver  will  not  convey  to 
him  an  interest  in  a  trust  for  the  receipt  of  the  rents  and  pro- 
.fits  of  lands,  or  of  the  interest  or  income  of  personal  estate 
for  the  use.  of  a  cestui  que  trust,  which  by  law  is  inalienable 
by  ^he  defendant  .        . 

But  that  if  the. defendant  himself  has  a  right  to  sell  his  in- 
terest in  the  trust,  fund  in  anticipation,  and  use  the  proceeds 
of  such,  sale  as  he  pleases,  equity,  req^ires  that  he  should  ap- 
propriate it  to  the  payment  of  his  honest  debts.  .  . 
That  the  owner  of  real  or  personal  estate  may  create  a 
trust  in  the  rents  and  profits  or  income  thereof,  under  the  pro- 
visions of  the  revised  statutes,  for  the  use  or  benefit  of  a  third 
person  whom  the  donc^r  does  not  think  proper  to  entrust  with 
the  absolute. disposition  and  control  by  anticipation.  But  that 
the  law  will  not  allow  an  absolute  and  uncontrollable  right  to 
property  to  be  vested  in  a  person,  which  he  may  use  and  dis- 
pose of  as  he  pieces,  by  anticipation  or  .othermse,  but  in  re- 
lation to  which  property  he.  may  set  his  creditors  .at  defiance. 
That  a  devise  of  real  and  personal  estate  to  testator's  sons 
subject  to  the  p^iyment  of  an  annuity  to  the  testator's  wife 
during  her  life  or  widowhood,  in  lieu  of  doweri  does  not  con«- 
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Btitute  a  trust  witUn  the  meaning  of  the  statute ;  sp  as  to  es« 
empt  the  annuity  from  an  assignment  made  by  the  wife  as 
defendant  in  a  creditor's  suit 

Order  directing  defendant  to  execute  a  new  assignment 
embracing  the  annuity.    Costs  to  abide  the  event 

Pkih  D.  Mektes  v.  The  Bocheiier  Cii^  Bank  0t  ah  D. 
Cadt  and  R  OaiVFiNy  for  complainant ;  B,  Peshine  Bunni 
for  defendant  Tbs  chancellor  decided,  in  this  case,  that  to  onyormtiwi 
a  bill  filed  under  the  38tb  section  of  the  article  of  the  revised  ^  P^^ 
statutes  relative  to  proceedings  against  corporations  in  equity 
(2  R,  S.  468,)  to  declare  the  surrender  of  its  corporate  rights 
and  privileges  and  to  obtain  a  decree  of  dissolution  ^l^c,  the 
corporation  is  a  necessary  party. 

That  under  that  aectioo,  the  non  UMr  and  suspension  of  ^(^JilSdtiytSS^ 
business  by  a  corporation  for  a  year  does  not  cause  a  disso**^'^* 
lution  of  the  corporatioUf  tpf#  fa/cio ;  but  that  the  eorporation 
continues  to  exist,  notwittBtandinif^  until  the  snt render  of  its 
franchises  has  been  duly  declared  by  a  court  of  law^  upon  a 
proceedfaig  by  i|uo  warrantof  or  by  a  decree  of  this  court} 

And  that  until  such  a  Judgment  or  deoree  has  been  entei«d«  S|[2^;^^|^ 
dedariflg  the  surrender  of  the  oorporate  franchises,  wd  thej^^^^^^*^ 
diflsolntioa  of  the  corporatiOQ,  any  creditor  has  a  right  to  pro- 
ceed by  suit  against  the  corporation  and  its  property!  to  olrtain 
aatisfaetien  of  his  debt,  in  the  same  manner  as  if  the  alleged 
surrender  by  insolvency  or  non  user  had  not  oosurred. 

That  the  eourt  of  chancery  has  power  to  declare  and  decree  ?ower  of  tka 

fiOQIt  to  dOCIO§ 

the  surrender  of  the  corporate  rights  and  franchises,  and  todliMintiop. 
decree  the  dissolution  of  corporations  which  are  not  moneyed 
corporations,  in  all  oases  coming  within  the  provisions  of  the 
38th  sectioiiof  the  statute  (9  K,  S.  463,)  upon  a  bOl  filed  by 
a  creditor  or  stockholdeVf 

Decretal  order  appealed  from  afllnned  with  oesis,  and  pro- 
ceedings remitted* 

Cjpncff  W.  Field  y.  Bei^amin  Jae^tke.  D.  ]>.  Finin,  for 
com|rfainant ;  N.  B.  Bldht,  for  defendant  Motion  to  disselte 
injunction  denied  with  costs,  and  injunction  centinned  to  Ike 
bearing. 

AfUhoiififPiwMinr.AmVMeMeial.    aL.BAMouB, 
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for  applicant.  This  was  an  application  by  6.' Ik  W.  Hastinga 
for  the  payment  of  9133,  reported  as  due  to  them  upon  a 
judgment  against  the  mortgagor  which  was  the  first  lien  upon 
the  surplus  monies  brought  into  court  upon  the  sale  of  mort- 
gaged premises.  It  appeared  by  the  report  of  the  roaster 
that  Ann  Van  Cott,  one  of  the  defendants,  had  appeared  and 
filed  a  claim  to  the  surplus  moneys,  and  that  another  of  the 
defendants  in  the  suit,  had  appeared  by  his  guardian  ad  /i- 
tewL  But  the  master^s  report  did  not  show  t^at  die  guardian 
ad  litem  of  the  infant  defendant,  or  the  solicitor  of  Mrs.  Van 
Cott  had  been  summoned  to  attend  upon  the  referenoe ;  or 
whether  they  did  or  did  not  attend  befbre  him.  Nor  did  the 
report  state  the  amount  of  the  surplus  moneys,  or  who  was 
entitled  to  the  residue  beyond  the  amount  due  upon  the  judg- 
ment of  the  applicants. 

The  Chancellor.    The  master's  report  is  defective  in 
form,  as  it  does  not  show  that  Mrs.  Van  Cott  who  had  appear- 
ed and  filed  her  claim,  or  the  guardian  ad  litem  of  the  infant 
defendant,  attended  before  him  on  the  reference!  or  that  eri  • 
dence  was  produced  to  the  master  that  they  had  been  doljr 
summoned  to  attend.    Both  were  entitled  to  notice  of  the  pro^ 
ceedings  before  the  master.    And  in  the  case  of  HMeri  ▼• 
McKay^  (fi  Paige^s  Rep.  652,^  this  court  decided  that  in  such 
a  case  the  master's  report  should  state  that  evidence  was  pro- 
duced  to  him  that  the  parties  entitled  to  notice  had  been  duly 
summoned,  where  they  did  not  actually  appear  before  the 
master  upon  the  reference.     Where  such  parties  do  appear 
that  fact  should  be  stated  in  the  report.    And  in  such  case  if 
they  do  not  consent  to  tlie  report  as  made  the  report  must  bo 
filed  and  the  usual  order  entered  to  confirm  it,  before  an  ap- 
plication can  be  made  to  the  court  for  the  payment  of  the  mo- 
ney in  conformity  to  such  report 

The  report  is  also  defective  in  substance,  if  the  amount  or 
the  surplus  money  exceeds  the  amount  due  upon  the  judgment 
of  these  claimants.  The  order  of  reference  directs  the  mas- 
ter not  only  to  enquire  and  report  as  to  the  amount  due  to  the 
party  obtaining  the  order  of  reference,  but  also  as  to  the  lien 
pf  any  other  person  upon  the  surplus  monies.    The  master 
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therefore  sfiould  ascertain  the  ^hole  amount  of  such  surplus 
monies,  by  the  certificate  of  the  register  as  otherwise,  anci 
if  the  incumbrance  of  the  party  obtaining  the  reference 
and  entitled  to  priority  is  not  large  enough  to  exhaust  the' 
whole  surplus  monies  the  master  must  go  farther  and  ascer* 
tain  who  is  entitled  to  the  residue  of  such  surplus ;  so  that 
upon  the  coming  in  of  the  report  an  order  may  be  made  to 
dispose  of  the  whole  surplus  fund.  Prima  facie  the  mort- 
gagor, or  those  who  are  stated  in  the  bill  to  be  his  heirs  or 
devisees  or  grantees,  if  he  is  dead  or  has  sold  the  property, 
are  entitled  to  the  surplus.  And  if  no  body  attends  before 
the  master  to  produce  evidence  of  a  better  right,  krii  there  is 
nof  Evidence  before  him  that  the  person  prima  facie  entitled  has 
parted  with  his  interest,  the  master  should  report  that  the  re- 
sidue of  such  surplus  belongs  to  the  mortgagor  or  the  persons 
p  rima  facie  eifitled. 

This  case  must  therefore  be  referred  back  to  the  master  to 
reiiew  his  import  and  correct  it  so  as  to  show  upon  the  face 
thereof  that  the  persons  entitled  to  be  summoned  to  attend 
the  reference,  either  attended  or  had  due  notice  by  summons 
to  attend ;  and  also  by  showing  who  is  entitled  to  tlie  residue 
cf  the  surplus  beyond  the  amount  due  to  the  applicants  upon 
their  judgment  But  if  any  persons  other  than  these  judg- 
ment creditors  appear  or  have  appeared  upon  the  reference 
so  as  to  entitle  them  to  file  exceptions  to  the  report,  the  report 
must  be  confirmed  by  the  entry  of  the  usual  order  nisit 
and  a  certificate  of  the  fact  that  such  order  has  become  abso- 
lute must  be  produced,  before  an  qf  der  to  pay  the  amount  re- 
ported due  to  these  applicants  can  be  obtained.  Order  ac- 
cordingly. 

Abigail  Rexford  by  her  next  friend  v.  Edmund  Rexfurd,  S. 
A.  Dagget,  for  complainant  Usual  decree  for  divorce,  with 
cos6i,  and  complainant  to  have  custody  of  the  children  ^ 
and  leave  to  apply  for  alimony  and  a  provision  for  the  sup' 
port  of  the  children,  to  be  paid  by  the  defendant 


tO»fke  gfibiciiber  Will  at  all  timM  (tr«  Us  pKttilpt  •ttooiloB  to  flvch  coKfltftl 
tnuinets  before  the  CihacelloTi  including  ez  parte  motibns  neCeaaaiy  to  be  heeid  in 
tacatioB,  aa  nay  be  sent  to  Urn.  It  is  his  intention  hereafter  to  attend  the  Chas- 
6eUor*s  regtiar  and  apecial  terns  at  ^Osayi  as  well  as  the  special  teniis  held  at 
this  plaee.  Mb  will  also  attend  the  regular  and  special  tortus  of  the  Vice  Chancel- 
lor of  the  Fourth  Circiiit. 

Psper>  intended  to  be  used  at  any  of  the  tetus  haid  at  Aiba|y  ttiay  be  seht  to  tha 
tan  of  the  Itegister  of  the  Coitrt. 

0.  ti  BARBOtm. 

Saratoga  Sfiriiigs,  May  7, 1S44. 
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,  Ephraim  H,  Hudson. y,  Peter  Pleis.     O.  L.  Barbour,  for 
complainant ;  W.  L.  F.  Warren,  for  defendant. 

This  was  an  application  by  the  complainant  for  an  attach- 
raent  against  the  defendant  in  a  judgment  creditors  bill  for  an 
alleged  violation  of  the  usual  injunction  granted  in  such  cases, 
and  also  for  refusing  to  be  sworn  before  the  master.  The 
violation  of  the  injunction  complained  of  was  the  bringing  nn 
action  of  trespass  against  a  third  person  for  a  trespass  upon 
lands  which  belonged  to  the  judgment  debtor  before  the  filing 
of  the  bill  in  this  cause,  and  for  bringing  another  suit  against 
the  same  person  for  tort  in  seizing  property  of  the  judgment 
debtor  which  was  exempt  from  execution.  And  the  refusal 
of  the  defendant  to  be  sworn  took  place  under  the  following 
circumstances  :  The  complainant's  bill  was  filed  in  December 
1842,  and  in  January  thereafter,  the  usual  order  of  reference 
to  appoint  a  receiver  and  for  the  defendant  to  assign  and  de- 
liver over  his  property  on  oath  under  the  diiection  of  the 
master  was  entered.  A  receiver  was  duly  appointed,  and  in 
February  1843,  the  defendant  made  the  usual  assignment  of 
his  property  to  the  receiver  under  the  direction  of  the  master 
and  was  examined  before  the  master  as  to  his  property,  upon 
oath,  as  directed  by  the  order  of  reference ;  and  the  receiver 
took  possession  of  the  property  which  upon  such  examination 
appeared  to  belong  to  the  defendant,  and  the  same  was  sold 
at  public  auction  by  the  receiver  and  purchased  by  the  com« 
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plainant  on  the  first  of  May  1843.  In  September  1843,  iUd 
master  who  had  been  superseded  in  his  office  by  the  qualifi « 
cation  of  a  successor  in  the  preceding  April,  issued  a  new 
summons  to  the  defendant  to  appear  before  him  and  be  ex- 
amined in  relation  to  his  property.  The  defendant  attended 
before  the  master  and  declined  to  be  examined  as  to  the  mat- 
ters of  the  complainant's  bril  or  as  to  the  property  assigned 
and  which  had  been  sold  by  the  receiver.  But  the  master 
decided  he  must  be  re-sworn  as  to  the  matters  of  the  reference 
generally. 
?re?itor'^«irit*  '^^^  CHANCELLOR.  The  defendant  was  right  in  suppos- 
Jworn  and*S-"  ^^S  *^^^  ^^®  master  had  no  power  or  authority  to  summon  himf 
mS&te?  ^'e™  *  before  him  and  swear  him  again  as  to  the  matters  of  the  re- 
i''oS"'?iSJed."  Terence.  The  object  of  the  examination  of  the  defendant  up- 
on the  usual  order  to  appoint  a  receiver,  &c.,  and  where  the 
examination  is  not  intended  as  a  substitute  for  an  answer  to 
the  complainant^s  bill,  is  to  enable  the  master  to  determine 
and  direct  what  property  is  to  be  delivered  over  to  the  receiv- 
er. After  the  notes  and  other  choses  in  action  in  this  case 
therefore  had  been  delivered  over  to  the  receiver  and  had 
been  sold  by  him,  the  defendant  was  not  bound  to  answer  any 
question  in  relation  to  such  notes  or  other  choses  in  action, 
even  if  the  original  examination  before  the  master  imd  been 
adjourned  by  the  master,  and  had  not  been  closed.  And  the 
defendant  having  been  once  sworn  generally  upon  the  refer- 
ence, the  master  had  no  right  to  require  him  to  be  sworn  a 
second  time.  But  if  a  further  examination  was  necessary  or 
proper  for  any  purpose,  the  complainant's  solicitor  should 
have  propounded  his  questions  as  upon  the  original  examina- 
tion, without  a  new  oath.  And  if  the  master  decided  that  the 
questions  were  proper  and  had  not  been  fully  answered,  the 
court  would  compel  an  answer  to  them,  unless  upon  exami- 
nation it  appeared  the  decision  of  the  master  was  wrongs — » 
The  defendant  was  therefore  right  in  this  case  in  refusing  ta 
be  sworn  generally  a  second  time. 

Again ;  it  is  evident  in  this  case  that  the  examination  of 
the  defendant  under  this  order  of  reference  had  been  onco 
closed ;  and  that  the  master  had  no  authority  under  such  or- 
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<Ser  to  ipsue  a  new  summons  for  the  purpose  of  compell* 
ing  the  defendant  to  attend  before  him  to  submit  to  a 
new  examinationy  without  a  special  order  of  the  court  for  that 
purpose.  In  these  references  under  creditors  bills  the  mas- 
ter is  not  authorized  to  keep  the  reference  open  interminably, 
to  enable  the  complainant  to  harrass  the  defendant  with  at- 
tendances and  re-examinatioDs  as  often  as  the  complainant 
thinks  proper.  But  when  the  defendant  is  summoned  to  at- 
tend for  the  purpose  of  being  examined  and  delivering  over 
his  property  the  complainant  should  be  compelled  to  proceed 
with  all  reasonable  expedition  to  complete  his  examination  of 
the  defendant,  either  in  answer  to  the  matters  of  the  bill  or 
as  to  the  property  which  the  defendant  is  required  to  assign 
and  deliver  over  to  the  receiver.  And  the  master  should  not 
adjourn  the  examination,  or  reserve  the  right  to  the  complain- 
ant to  summon  the  defendant  a  second  time  before  the  mas- 
ter, without  some  reasonable  grounds.  Where  the  defendant 
attends  before  the  master  and  is  examined,  if  the  reference 
is  not  adjourned  to  some  specified  time,  or  the  right  reserved 
to  the  complainant  to  have  a  further  examination  within  some 
reasonable  time  to  be  prescribed  by  the  master,  and  upon  a 
further  summons,  the  examination  of  the  defendant  will  be 
considered  as  closed,  and  the  master^s  power  under  the  order 
of  reference  as  spent.  After  that,  if  the  complainant  wishes  J^x^miJltiSn^f* 
a  further  examination  or  desires  directions  as  to  the  delivery  Jj^Ji wy^**** 
of  property  subsequently  discovered  he  must  apply  to  the 
court,  upon  proper  affidavits  and  notice  to  the  adverse  party, 
for  an  order  authorizing  or  directing  the  same.  So  much 
of  this  application  therefore  as  seeks  for  an  attachment 
against  the  defendant  for  refusing  to  be  sworn  before  the 
master  in  September  1843  must  be  denied.  And  as  the  de- 
fendant denies  the  existence  of  any  property  whatever,  ex- 
cept that  which  he  had  fully  disclosed  before  the  master  on 
his  former  examination,  and  which  was  delivered  to  the  re- 
ceiver, so  far  as  it  was  capable  of  delivery,  there  is  no  ground 
for  making  a  special  order  authorizing  a  further  examination 
of  the  defendant. 

The  mere  right  of  action  of  the  judgment  debtor  for  a 
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by'^adnSent*^**"  personal  tort,  as  for  assault  and  battery,  slander,  or  a  maliciv 
sona?tortcannot  ^"^  prosecution,  Cannot  be  reached  by  the  complainant  in  st 
credUor?fbifi*  ju^g^^G^^t  creditor's  suit ;  nor  will  it  pass  to  the  receiver  under 
the  usual  assignment  of  the  defendant  in  such  a  suit*    (^Benson 
V.  Flower i  Sir  W.  Jones'*  Rep.  215, 1  Deac.  Bank.  Lato366.) 
foHnjury  to°"    But  the  right  to  an  action  for  an  injury  to  the  property  of  the 
ty  wSenTt'maT  j"«^gn^ent  debtor  before  the  filing  of  the  complainant's  bill, 
l)e  reached.        whereby  that  property  to  which  the  creditor  was  entitled  to 
resort  for  the  payment  of  his  debt  is  destroyed  or  diminished 
in  value,  appears  to  be  such  a  thing  in  action  as  may  properly 
be  reached  and  applied  to  the  payment  of  the  complainant^s 
debt,  under  a  creditor's  bill.     The  bringing  a  suit  for  such 
a  tort,  however,  without  showing  some  injury  which  the  corn- 
plainant  in  the  creditor's  bill  has  sustained  thereby,  is  not 
such  a  breach  of  the  injunction  as  will  authorize  the  granting 
of  an  attachment   against  the  judgment  debtor.     The   case 
would  be  otherwise  if  he  had  recovered  a  judgment  and  col- 
lected the  amount  thereof,  or  had  released  the  right  of  action 
for  the  trespass.     The  suit  against  a  third  person  for  the  tort 
in  taking  property  which  was  exempt  from  execution,  does 
not  appear  to  be  a  breach  of  the  injunctioa  even  if  the  right 
of  action  in  such  case  accrued  before  the  filing  of  the  com- 
plainant's bill,  if  the  right  had  not  been  reduced  to  a  mere 
debt  by  the  recovery  of  a  judgment  for  the  tort  previous  to 
that  time.     For  the  exemption  of  certain  necessary  articles 
from  execution  would  be  useless  if  the  creditor  could  seize 
them  on  his  execution,  and  when  a  suit  was  brought  against 
*  him  or  the  sheriETfor  damages  could  reach  such  claim  and  de- 
prive the  debtor  of  it  by  means  of  a  creditor's  bill.     The  re-r 
CO  very  of  a  judgment  for  the  tort  to  the  defendant's  exeinpt 
property,  and  even  the  collection  of  the  amount  of  such  judg- 
ment, will  be  no  breach  of  the  injunction  in  this  case.     The 
residue  of  the  complainant's  application  is  therefore  denied 
with  costs  ;  as  there  has  been  no  breach  of  the  injunction  of 
which  the  complainant  has  any  right  to  complain. 

James  T.  Rogers  v.  Jacob  Burhans.  VV.  Silliman,  for 
complainant;  O.  L.  Barbour,  for  defendant.  Injunction,  so 
far  as  it  restrains  the  defendant  from  collecting  and  receiv- 
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ing  the  reqts  and  profits  of  the  Neely  farm,  dUsolved,  with 
9)2  costs. 

JltUk  Buck^  Ex^r  and  others  v.  Mner  Buck.     W.  North, 
for  apppellant ;  J.  Dunn,  for  respondents.     The  chancellor  C)n«trnr.tion  of 
decided  that  the  only  efibct  of  the  recent  amendment  of  the  justification  of 

•^  sureties  in  siii 

ll6th  rule  requiring  the  sureties  in  an  appeal  hond  to  justify,  «ppe»i  bopd. 
is  to  prevent  the  appeal  from  operating  as  a  stay  of  proceed- 
ings for  more  than  thirty  days  unless  the  sureties  within  that 
time  shall  justify  upon  due  notice  to  the  respondent.  And 
that  if  the  appellant  does  not  wish  the  appeal  to  operate  as  a 
stay  of  proceedings  no  such  justification,  after  the  appeal 
bond  has  been  duly  approved,  is  required. 

That  the  appellant  may  therefore  notice  the  appeal  for 
hearing  at  any  time  after  the  same  has  been  duly  entered, 
whether  the  respondent  does  or  does  not  give  notice  that  he 
requires  the  sureties  to  justify,  upon  due  notice  to  him.  But 
that  if  a  special  justification  is  required,  and  the  same  is  not 
had  within  the  time  specified  in  the  rule,  the  appeal  will  not 
stay  the  respondent's  proceeedings  upon  the  decree  or  order 
appealed  from. 

That  an  amendment  of  a  bill  for  the  purpose  of  stat-  Amendment  or 
mg  the  taking  out  of  letters  of  administration  is  an  exception  new  facts. 
to  the  general  rule  that  matters  arising  after  the  filing  of  the 
bill  are  not  the  proper  subjects  of  amendment,  and  may  he 
allowed^ 

Order  appealed  from  reversed,  and  ne  exeat  discharged. 

Jesse  M  Smith  v.  Thomas  Smith,  J.  Rhoades,  for  appel- 
lant ;  D.  Srxphei^d,  for  respondent*  Appeal  dismissed,  with 
cQscs  to  be  taxed ;  unless  appellant,  within  twenty  days,  pays 
to  respondent's  solicitor  910  for  costs  of  this  appeal,  and 
within  ten  days  thereafter  files  a  new  appeal  bond,  with  sufii- 
cient  sureties,  and  a  certificate  of  their  justification,  before  a 
master  in  the  sum  of  9500  each,  upon  notice  to  respondent's 
solicitor  to  attend  such  justification ;  or  unless  at  least  two  of 
the  present  sureties  justify  in  the  same  manner. 

Jpnathan  M.  Slater  v.  Haviland  Slater^  Sarah  E.  Slater 
et  ah  J.  Rhoades,  for  appellant ;  W.  Sillihan,  for  res- 
pondents.   Appeal  from  an  order  of  the  vice  chancellor  of 
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tho  '6th  cireuit,  denying  application  of  Sarah  E.  Slater  to 
compel  E.  M,  Tompkins,  administrator  of  S.  Youngs  a  do* 
<teased  master,  to  pay  over  moneys.  Order  appealed  from 
affirmed  with  costs. 

TJie  Same  v.  Haviland  Slater  et  al.  J.  Rhoades,  for  mo- 
tion; W.  SiLLiMAN,  in  opposition.  Application  for  rctaxa- 
tion  of  costs.     Motion  denied  with  $12  costs. 

The  Same  v.  Haviland  Slater^  Daniel  Slater  ei  ah  J. 
Rhoades,  for  appellant ;  VV.  Silliman,  for  respondent—* 
Appeal  from  a  decision  of  the  vice  chancellor  of  the  first  cir- 
cuit refusing  to  vacate  or  alter  an  order  denying  petition  of 
Daniel  Slater,  with  costs. 

Order  appealed  from  affirmed  with  costs. 

Richard  Warren^  receiver^  ifc.  v.  Edgar  Sprague.  .  J.  M. 
Martin,  for  appellant;  F.  H.  Rodman,  for  respondent. — 
This  was  an  appeal  from  the  decision  of  the  vice  chancellor 
of  the  first  circuit  denying  the  defendant's  application  to  take 
the  complainant's  bill  oif  the  files  of  the  court,  and  allowing 
the  complainant  to  substitute  a  new  solicitor  to  prosecute  this 
suit.  The  bill  was  filed  by  the  receiver  who  had  been  ap« 
pointed  in  a  creditor's  suit  between  O.  Ames  as  complainant 
and  G  Witherel  and  H.  St.  John  as  defendants :  and  the  on- 
ly ground  of  objection  to  the  bill  in  the  present  suit  was  that 
it  was  prosecuted  by  the  same  solicitor  who  appeared  for  the 
complainant  in  the  original  suit  in  which  the  receiver  was 
appointed. 
mBylmD]oy tl  Thb  CHANCBLtoR.  The  Only  error  in  the  order  appealed 
«f  the  ^\es?  from  is  that  the  a(^pUcation  to  take  the  bills  off  the  files  was 
not  denied  with  costs,  instead  of  requiring  the  complainant  to 
appear  by  a  new  solicitor  and  to  pay  the  costs  of  the  defend- 
ant upon  the  motion.  But  that  was  an  error  in  favor  of  the 
appellant,  and  of  whieh  he  hsis  of  course  no  right  to  complain 
by  appeal.  The  rule  which  prohibits  a  receiver  from  em- 
ploying the  solicitor  for  either  of  the  parties  to  the  suit  in  which 
he  is  appointed  receiver  is  intended  to  protect  the  rights  of  those 
parties.  And  if  they  have  no  objection,  the  receiver  may  em- 
ploy the  solicitor  of  either  to  aid  him  in  the  discharge  of  his 
Crust.     A  mere  stranger  to  that  suit,  therefore^  has  no  right  to 
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object  that  the  receiver  has  employed  the  solicitor  of  one  of 
the  parlies  in  the  original  suit  to  institute  a  new  suit  against 
such  stranger.  The  proceedings  of  the  complainant  in  filing 
ihis  bill  were  therefore  strictly  regular,  so  far  as  regards  the 
defendant  therein  ;  and  he  had  no  right  to  raise  the  objection 
that  the  solicitor  employed  by  the  receiver  to  file  the  bill 
agaiofit  hifn  was  solicitor  for  the  complainant  la  the  suit  in 
which  the  receiver  was  appointed. 

The  order  appealed  from  not  being  erroneous  as  to  the  ap- 
pellant must  be  affirmed  with  costs. 

Paul  D.  May  et  al  V.  John  E.  Mayetal.  J.  D.  Wil- 
LAROt  for  appellant;  Ira  Harris,  for  respondent  Order 
appealed  from  affirmed  with  costs. 

Odeil  S,  Hathaway  v.  Ellison  C  Scott  et  al,  J.  J.  M  on  ell, 
for  complainant;  W.  L.  F.  Warren,  for  petitioner.  Decid- 
ed that  it  is  only  where  a  suit  has  been  properly  commenced  mfJlfbJIJ/°y^'"  | 
against  the  defendant,  and  the  complainant  afterwards  parts  Mrtfes^***'^ 
with  his  interest,  either  wholly  or  in  part,  that  the  defendant 
has  the  right  to  apply  to  the  court  to  dismiss  the  bill  unless 
the  assignee  is  brought  before  the  court  within  a  specified 
time,  by  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor^ 
and  that  such  right  does  not  exist  where  the  interest  of  the  com  objection  that 

....  .  assignee  ot 

plainant  is  assigned  before  the  commencement  of  the  suit. —  complainant  is 

"^  °  not  a  party-how 

That  in  such  a  case  the  objection  that  the  assignee  is  a  ne-  ^^  >>«  raised. 
cessary  party  should  be  raised  by  plea  or  answer. 

That  petitions  in  a  cau««e,  (except  petitions  of  appeal  and  Petitions  need 

^  *.,  j.L-ji  I  notbesigncdb/ 

for  a  rehearmg)  need  not  be  signed  by  counsel.  counsel. 

But  that  petition  bills,  answers,  and  affidavits  must,  in  all  But  signatar* 
cases,  be  signed  by  the  party  who  verifies  them.  nesessary. 

^  Petition  dismissed^  with  $10,  costs. 

In  the  matter  of  Anthony  H.  Ryder ^  an  irifant.  J.  M. 
Martin,  for  appellant ;  J.  Dtckhan,  for  respondents.  Or- 
der appealed  from  affirmed  with  costs. 

Andrew  G.  Ten  Eyck  v.  John  Simpson  et  al.    J.  Rhoades, 
for  appellant;   A.  Becker,  for  respondent     Decided  that  a  Notice  or  appear 
notice  of  appeal  served  before  an  appeal  has  been  entered  ed^blfore  appeal 
with  the  clerk  of  the  court  is  irregular.  •"*•"**' 
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(iuaiiru  atioiis  of     '^'haj  [|jq  aflidavit  df  justification  by  sureties  in  art  appcat 

sureties  in  ^n  J  ^  »^* 


appeal  bond. 


Duly  orofScer 
Approving  of 
fturetios  in  an 
appeal  bond. 


"Vice  chancellor 
who  has  ^  een 
counsel,  itc  in 
cause  cannot  ap< 
prove  appeal 
bond. 


bond  should  stale  that  they  are  freeholders  in  this  state,  a^ 
well  as  residents  therein,  or  that  they  are  householders;  that 
is  housekeepers  or  masters  and  heads  of  families. 

That  the  rule  directing  the  officer  vtrho  approves  the  sure- 
ties, to  require  them  to  justify,  means  that  he  shall  not  only 
examine  them  on  oath  as  to  the  extent  of  their  pecuniary  re- 
sponsibility but  also  as  to  their  residence!  and  other  qualifica- 
tions to  become  sureties  according  to  law  and  the  practice  of 
the  court.  And  that  if  the  rule  of  the  codrt  is  not  complied 
with  in  this  respect  tliel  prode^ding  is  irregular. 

That  an  appeal  bond  cannot  be  approved  by  a  vic6  chan- 
cellor who,  before  his  appointment,  has  acted  as  solicitor  or 
counsel  in  the  causcf. 

Appeal  dismissed,  with  costs ;  but  without  prejudice  to  the 
right  to  bring  a  new  appeal,  within  tlie  time  allowed  by  law 
for  appealing. 

Henry  L.  Webb  v.  Pearson  B,  Crosby.  W.  D.  White,  for 
complainant;  O.  L.  Barbour,  for  defendslnt.  Application  by 
complainant  for  a  relaxation  of  costs.  The  sum  of  $20,13, 
directed  to  be  deducted  from  the  bill  as  taxed,  without  costs  to 

« 

either  party  as  against  the  other. 

Charles  Dickenson^  Jun,  and  wife  V.  Mary  CodioUe  ei  oL 
S.  F*  Clarkson,  for  appellant ;  £•  H.  Owan,  for  respondent. 
Order  dismissing  appeal  so  far  as  it  Was  unauthorized  and  ir- 
regular because  not  made  in  time ;  withoat  costs  to  either 
party. 


The  subscriber  will  at  aU  times  gitre  hia  prompt  attention  to  such  coanael 
biulness  before  the  Chancellor,  including  ex  parte  motions  necessary  to  be  heard  in 
vacation,  as  may  be  sent  to  bdm.  It  is  his  intention  hereafter  to  attend  the  Chan- 
cellor's regular  and  special  terms  at  AZfrmy,  as  well  as  Uie  special  terms  hold  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  Chancel- 
lor of  the  Fourth  Circuit. 

Paperd  intended  to  be  used  at  any  of  the  terms  held  at  Albany  may  be  aent  to  the 
tare  of  the  Register  of  the  Court. 

0.  L.  BARB0UR< 

Saratoga  Springs,  May  7, 1844. 
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Frances  O.  Edwards  et  at.  v.  Jatob  Bodine  ei  at     F.  S; 
kiNNBT,  for  appellants  5  J,  Van  Cott,  for  respondents.-^ 
This  was  an  appeal  by  the  defendanU  from  an  order  of  the  IJJjiiSw'SfiVaJ 
^ice  chancellor  of  the  first  circuit  allowing  in  part  the  excep- J*b^rg*v5m 2J.- 
tions  of  the  complainants  to  a  master's  report.    The  injunc-i^SJuS?  ** 
tioii  master,  upon  allowing  an  injunction  to  restrain  the  de- 
fendants from  proceeding  to  sell  mortgaged  prerriises,  under 
a  decree  of  forecldsure*  took  fr<^m  the  complainants  a  bond 
with  sureticiSy  conditioned  to  pay  to  the  parties  enjoined  such 
damages  as  they  might  sustain  by  reason  of  the  injunction,  if 
the  court  should  eventually  decide  that  the  complainants  were 
BOt  equitably  entitled  to  such  injunction;     The  injunction  not 
bein^  sustained,  the  appellants  obtained  an  order  referring  it 
to  8i  master  to  asciertain  their  damages  by  reason  of  the  in* 
junction,  according  to  the  provisions  of  the  Slst  rule.    The 
master,  in  addition  to  loss  o(  interest  upon  the  amount  for 
which  the  property  \^ouId  have  been  sold,  and  taxable  coista 
of  the  master  who  was  to  have  sold   ibe  property,  and  thef 
expenses  of  advertising,  &c.,  allowed  for  the  half  commis- 
sions on  the  amouat  of  the  dec'tee,  $20  for  the  services  of  thef 
defendants  in  attending  the  sale  and  ei^ploying  counsel  to  get 
the  injunction  dissolved,  and  8IOO  for  counsel  fees  upon  pro^ 
ctiring  such  dissolution.    The  vice  chancellori  upon  except 
tiotis,  disallowed  the  last  three  charges. 

The  chancellor  modified  the  ordef  appealed  f  ronii,  so  far  adr 
ia  allow  the  9100  charged  for  extra  fees  to  the  two  counsel 
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ivfio  made  the  motion  for  a  dissolution  of  the  injunction,  and 
by  disallowing  the  charge  for  the  personal  services,  &c.t  of 
the  defendants  in  attending  the  sale  and  going  to  see  and  con-* 
suit  with  the  counsel,  and  the  charge  of  the  solicitor  for  at- 
tending to  advise  them  at  the  sale. 

And  he  decided  that  the  fees  for  services  in  relation  to  the 
sale  which  the  master  would  have  to  perform  the  second  time 
ill  consequence  of  the  sale  being  stopped,  the  expenses  of  re- 
advertisiug  the  mortgaged  premises,  and  so  much  of  the  tax« 
able  costs  as  was  necessary  to  obtain  a  dissolution  of  the  in- 
junction, were  properly  allowed  as  part  of  the  damages  sus* 
tained  by  the  issuing  of  the  injunction.  But  that  the  charge 
of  half  commissions  to  the  master  was  not  allowable ;  aa  the 
master  is  not  entitled  to  commissions  except  where  property 
is  actually  sold  by  him. 

William  Lawton,  Jun,  v.  Jonathan  Reed  et  aL  M.  T.  Rkt- 
NOLDs  and  D.  L.  Seymour,  for  appellants ;  A.  K.  Hadlet* 
for  respondent.  Order  appealed  from  modified,  so  as  to  per* 
mit  petitioners  to  be  made  parties  and  to  put  in  their  answers^ 
upon  giving  a  bond  in  the  penalty  of  $600  to  pay  all  costs 
and  damages  hereafter  to  accrue.  So  much  of  order  as  di* 
rccts  proofs  to  be  closed,  reversed. 

Costs  upon  appeal  to  abide  event  of  the  suit. 

In  the  matter  of  Wesiel  Willougkhy^  a  lunatic*  E.  C.  Pin- 
NEY,  for  Jas.  Willoughby;-  H.  H.  Cozzens,  for  Mrs.  WiN 
loughby.  Applications  for  costs.  The  sum  of  $27,80  de- 
ducted from  the  bill  of  J.  Willoughby's  solicitor,  and  $19,21 
from  the  bill  of  Mrs.  Willoughby's  solicitor;  and  the  balance 
of  each  bill,  together  with  $10  to  each  party  for  costs  of  mo* 
tion,  ordered  to  be  paid  by  the  committee. 

John  D,  Toll  v.  John  F.  Hiller,  J.  Rhoades  andS.  Stb* 
vENs,  for  complainant  and  for  J.  Sacia,  the  purchaser ;  A. 
Taber,  for  defendant.  Order  to  show  cause,  except  so  far 
as  relates  to  writ  of  assistance,  discharged,  with  $20  costs; 
without  prejudice  to  the  rights  of  either  party  in  the  suits 
pending  between  them. 

Writ  of  assistance  set  aside  for  irregularity. 

Jane  L.  Smith  et  aL  v.  Leonard  W.  Lawrence*    L.  Liv* 


51 

«NGSTON,  for  appellants  ;  H.  Ketchum,  for  respondent.  Ap- 
peal from  an  order  of  the  surrogate  of  the  county  of  Suffolk.  S^^m^™  "JJiJ;; 
Eiias  Smith  died,  and  made  the  respondent  L.  W.  Lawrence,  S2foM*.SiS!l^i« 
executor  of  his  will,  and  bequeathed  his  personal  estate  to  !• 
W.  Smith.  Subsequently  J.  W.  Smith  also  died,  having  by 
his  will  appointed  L.  W.  Lawrence,  and  the  appellants  J.  L, 
Smith  and  others  his  executors,  all  of  whom  qualified.  The 
respondent  having  neglected  to  render  an  account,  of  the  es* 
tate  of  the  first  testator,  his  co-executors  of  the  estate  of  the 
legatee  applied  to  the  surrogate  by  whom  the  letters  testa- 
mentary were  granted  to  the  respondent,  for  an  order  requir- 
ing him  to  render  such  account,  and  he  was  duly  cited  to  do 
so.  The  parties  appeared  before  the  surrogate,  and  the  re- 
spondent resisted  the  application  upon  the  ground  that  as  he 
was  a  co-executor  with  the  appellants  of  the  will  of  the  le- 
gatee, he  could  not  be  called  on  by  them  to  render  an  account 
in  the  surrogate's  court,  of  the  estate  of  which  he  was  the 
sole  executor.  The  surrogate  sustained  the  objection  and 
dismissed  thb  application. 

The  chancellor  held  that  the  appellants,  in  their  characters 
of  executrix  and  executors  of  J.  W.  Smith  merely,  had  such 
an  interest  in  the  estate  of  E.  Smith,  as  to  authorize  them  to 
cite  their  co-executor,  in  his  character  of  representative  of 
that  estate,  to  account  for  the  administration  thereof,  and  to 
enable  them  to  ascertain  the  amount  in  his  hands  as  such  re- 
presentative which  justly  belonged  to  the  estate  of  their  own 
testatQr. 

Order  appealed  from  reversed  with  costs  to  be  paid  by  re- 
spondent, and  proceedings  remitted  to  surrogate. 

David  Rogers  v.  Thomas  Toole  et  al.  J.  Rhoades,  for  ap- 
pellant; W.  SiLLiMAK,  for  respondents.  In  this  case  the 
chancellor  decided  that,  as  a  general  rule,  where  a  notice  of  Reii«f  «pon  mat 

^  tions  by  defiaU| 

a  motion  is  eiven,  or  an  order  to  shew  cause  is  served  upon  to  b«  according 

°  *^       to  notice  of  mof 

the  adverse  party,  and  he  neglects  to  appear  to  oppose  the  tion. 
motion,  or  to  show  cause  against  the  relief  asked  for  in  the  or- 
der, the  party  giving  the  notice  or  obtaining  the  order  to  show 
cause  is  only  entitled  to  such  relief,  by  default  of  the  adverse 
party,  as  was  specified  in  the  notice,  or  stated  in  such  orderf 


h2 

And  tl^at  he  capnot,  under  the  alternative  clause  for  other  re: 
lief  not  specified^  obtaia  further  and  difierent  relief  which  he 
has  nqt  apprised  the  adverse  party  that  he  intended  to  ask  for» 

^bfe*'*moUo^*^      ^"^  ^^^^  whero  the  application  is  opposed,  if  the  applicant 

»r«oppoi«id'.      19  no(  entitled  to  the  particqlar  relief  asked  for»  the  court^ 

under  the  alternatiye  clause,  may  give  him  such  further  ar 

other  relief  as  the  facts  presented  Qiay  entitle  bi(n  to,  unde^i 

all  the  ciicumstances  of  the  case. 

Pecision  of  the  yipe  chancellor  refusing  to  set  aside  order, 
of  January,  1644,  as  irregular  reversed ;  and  prayer  of  peti* 
tiop  granted,  with  ^10  costs,  together  with  taxable  costs  of 
appeal. 

Stephen  Aldrich  v.  4^^  Putn^,  J.  Tatlpb,  for  appel- 
la|)t ;  A.  WoBi^BN,  for  reepondent  Decree  appealed  fnnq 
a^rmed  with  costs. 

Nathan  JL  Crippen^  Jun.  v.  Nathan  R.  Cr^ppen  ef  ah — 
The  same  v.  J«^c  W.  Thompson  0  oZ.    This  was  an  appli* 
Sem^ar^uSl-  ^\^^^  ^^  ^"^  Pl^^t  of  I.  W.  ThoHipson,  one  of  t^o  defeAciants, 
r}^-  for  the  retaxatipn  of  the  costs  of  the  complainant's  solicitor. 

J^n  original  bill  in  the  first  entitled  cause  was  ^led  agaii^t  the 
defendants  therein  to  obtain  an  injunction  restraining  pro- 
ceedings at  law  and  to  obtain  a  specific  performance  of  ap 
agreement  between  the  complainant  and  N.  R.  Crippen  his 
father  and  the  defendants.  In  the  progress  af  that  suit,  the 
complainant'^  bill  was  found  to  be  defective,  and  it  becf^ne 
necessary  to  make  an  application  to  append  the  bill,  and  to 
obtain  a  new  injunction  thereon.  And  many  other  senrioes 
were  performed  by  the  complainant's  solicitor  in  the  progress 
of  the  suit,  which  were  pioperly  taxable  i^  between  the  soli- 
citor  and  his  client,  but  which  would  not  have  been  taxable  as 
against  the  defendants  upon  a  general  decree  for  costs  in  fa* 
▼or  of  the  complainants  against  them.  N.  R.  Crippen  died 
subsequent  to  the  filing  of  the  amended  bill,  and  it  then  he* 
came  necessary  to  file  the  bill  in  the  secondly  entitled  cause 
as  a  hill  of  revivor  and  supplement  The  parlies  aftenyaida 
agreed  to  compromise  the  suits  upon  payment  of  thecosta.^— 
And  one  question  was  whether  by  the  agreement  the  defead* 
f^lit  Thomp^oQ  was  boupd  to  pay  the  costs  due  fropi  the  poq^ 
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plainant  tq  his  solicitor  and  taxable  as  between  solicitor  an4 
piient  or  the  costs  which  would  hafe  been  taxable  as  betweei| 
party  and  party  upon  a  decree  for  costs  in  favor  of  the  com- 
phUnant.  The  yjpe  chancellor  to  whom  the  bills  of  costq 
were  presented  fqr  taxation  taxed  the  posts  as  between  soli? 
qitor  and  cliept-  And  as  tp  a)|  the  items  which  werp  not  pro? 
perly  taxable  as  between  party  and  party,  the  counsel  for 
Thofiipson  objected,  and  asked  a  retaxation.  He  also  object* 
9d  to  various  othpr  itetps  ip  i\\e  bi{l  a^  not  taxable  evpn  a^ 
))ptween  solicitor  and  client. 

O.  L.  Baebour  and  O.  P.  Tqpm^son,  for  defendant ; 

B.  F.  AoAN  and  A.  C  Paios,  for  co(pp]ainant. 

Tbb  Chai4PB|<lor«  The  question  whether  the  costs  to  be 
paid  under  the  agreement  were  tl^e  taxable  costs  as  betweeq 
^e  complainailt's  solicitor  an(|  his  client*  pr  the  taxable  costq 
as  between  party  and  party,  i^ras  one  which  it  waa  no  part  of 
the  doty  of  the  taxing  office^  to  deUde ;  ^  the  costs  were  not 
taxed  undeif  any  order  or  decree  of  the  oourt,  bti^t  merely  for 
the  purpose  pf  enabling  the  parties  to  curry  intp  effect  their 
egreenent  If  the  pompjaipant's  solioitpr  therefore  had  ask<« 
ed  to  have  these  hi\\a  pf  ppsts  taxed  m  between  solicitor  an4 
client  the  vice  chancellor  should  have  ap  taxed  them ;  stating 
)P  his  certificate  of  taxation,  that  they  were  taxed  as  betweei| 
solicitoryapd  plient,  and  not  as  bet^eep  party  and  party.  He 
ahould  also  have  taxed  tUem  in  that  way ;  stating  in  his  cer* 
tificates  oX  taction  the  epiounts  of  the  respective  biUs  in  each 
vode  <^  taxipg  them.  This  woQl(i  have  epabled  the  proper 
tribunal  before  ^irhich  the  (^Hestion  might  afterwards  oome  for 
a  dedsioii,  tq  ^etem^ine  ^l^^thei  the  one  amount  or  the  ethe^i 
waa  payable  qnder  the  stjpcilatiojD  to  conpromiae  the  suitSi— * 
I  shall  not  therefore  attempt  to  determine  the  guestiop  upon 
this  appeal  from  the  t&xatiop,  and  upon  ppnfiicttng  affidayits, 
fia  to  what  that  stipulatjop  wfts,  or  whet(ier  the  defendant  m 
or  is  not  bound  to  pay  all  the  taxable  ooeta  for  which  the 
compiaiiwat  is  liable  to  his  solicitor.  The  case  voold  be  di^ 
£eient  if  the  costa  were  payaUe  under  an  osdef  or  discree  of 
the  ooiurt,  when  it  waa  neosasAry  1o  gtue  a  eeastrueiio  tci 
ancb  order  or  deeree  bur  the  purpose  of  aacertMitiiir  irlwt 
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amount  of  costs  were  to  be  paid,  and  to  enable  the  court  to 
^enforce  a  compliance  with  such  order  or  decree.  1  shall, 
Iherefore,  proceed  to  ascertnia  what  items  in  the  bill  of  costs 
/objected  to  and  allowed  by  the  taxing  officer,  notwithstanding 
Buch  objectionsy  were  properly  taxable  either  one  way  or  the 
lOther. 

It  was  objected  that  the  costs  in  the  original  suit  and  upon 
the  bill  of  revivor  and  supplement  should  all  have  been  in- 
jduded  in  one  bill  of  costs,  so  as  to  save  the  expense  of  doable 
.charges  for  separate  bills  of  costs,  notices  of  taxation,  &c. 
It  is  unnecessary  to  consider  that  question  here,  as  one  of 
these  bills  embraces  the  costs  upon  appeal,  as  to  which  this 
oourt  has  decided  that  a  separate  bill  of  costs  may  be  made 
out  and  taxed.  And  the  result  is  the  same  to  the  defendant, 
whether  the  whole  costs  are  taxed  in  these  two  bills,  in  the 
form  in  which  they  were  presented  to  the  taxing  officer,  or 
the  costs  upon  the  appeal  only  are  embraced  in  one  bill,  and 
all  the  residue  of  the  charges  are  included  in  the  other. 

Id  the  first  bill,  the  charges  for  copies  of  will,  deed  and 
mortgage,  to  be  annexed  to  draft  of  bill  are  not  taxable,  as 
they  are  charged  and  allowed  in  the  engrossment  and  copies 
of  the  bill  and  schedules.  And  copies  of  schedules  to  be  an- 
nexed to  the  draft  are  wholly  useless.  The  original  matter 
in  the  amended  bill  and  affidavits  annexed  is  only  48  folios 
instead  of  141  as  charged,  and  the  remaining  93  folios  should 
not  have  been  taxed  as  for  a  draft,  it  being  merely  copied 
from  the  original  bill;  and  the  charge  for  schedules  annexed 
to  the  draft  should  also  have  been  disallowed.  The  charge 
for  engrossing  points  was  rmproper  and  should  have  been 
disallowed,  and  the  copies  are  over  charged.  The  copy  of 
amended  bill  to  serve,  after  the  amendment  had  been  allowed, 
and  the  amended  bill  filed  was  necesairy  and  properly  taxa- 
ble. But  a  second  copy  to  keep  should  not  have  been  taxed, 
as  the  copy  charged  before  the  bill  was  amended  was  all  that 
was  necessary.  With  these  deductions,  the  charges  as  taxed 
by  the  vice  chancellor,  from  the  charge  for  the  draft  of  the 
proposed  amended  bill  down  to  the  notice  of  the  argument  of 
)iie  demurrer  to  the  anieQ<)ed  bill  at  the  August  term  1842, 


^re  j^roperly  taxable  as  lietween  solicitor  and  client,  ^lit 
Done  of  those  charges  would  have  been  properly  allowable  aflT 
between  party  and  party,  as  they  were  all  rendered  necessa^ 
ry  in  consequence  of  the  neglect  of  the  complainant  to  fur^ 
nish  his  solicitor  and  counsel  with  all  the  necessary  informal 
tion  to  enable  them' to  draw  the  original  bill  right  in  the  first' 
instance. 

The  charge  for  attending  at  the  Augurst  term  in  1842,  tor 
argue  the  demurrer  to.  the  amended  bill,  was  not  taxable,  as 
no  allowance  i?  madB  by  the  fee  bill  in  this  court  for  attend- 
ing to  argue  a  caitRe  when  it  is  not  reached.  And  the  charge 
for  solicitor's  fee  on  oidex*  to  refer  the  cause  when  it  was  refer- 
red by  the  court  upon  callit)g  over  the  calendar  for  that  pur- 
pose, was  not  taxable.  Nor  is  the  solicitor  entitled  to  charge 
for  the  proposed  decree  to  be  entered  upon  the  argument  of  a 
demurrer.  That  is  only  necessary  or  proper  where  there  is 
something  special  in  the  case  requiring  a  draft  of  the  decree 
which  the  solicitor  supposes  his  client  entitled  to ;  for  the  pur- 
pose  of  enabling  the  court  td  determine  the  relief  which  it 
may  be  proper  to  grant  But  no  such  information  is  neces- 
sary on  the  argument  of  a  demurrer;  as  the  demurrer  is  dis- 
allowed of  course  and  the  defendant  is  required  to  answer  the 
bill  if  the  complainant  succeeds  upon  the  argument  The 
charge  for  the  solicitor  and  counsel  fee  at  November  term 
1842,  was  also  improperly  allowed,  as  the  case  was  not  ar- 
gued, and  the  charge  is  too  much  even  if  the  demurrer  had' 
been  argued  at  that  time.  The  charges  folr  copies  of  bill  of 
costs  and  for  the  taxati  )n  are  all  too  high ;  as  the  sums  charg- 
ed are  only  allowable  after  a  decree  in  the  cause.  But  here 
had  been  no  decree,  and  these  services  should  therefore  have 
been  taxed  at  the  lower  rate  as  ftxed  by  the  fee  bill  before 
decree.  The  charge  for  the  engrossment  of  the  amended 
bill  was  properly  rejected  by  the  taxing  officer ;  as  he  had  al- 
lowed for  an  engrossment  of  the  proposed  amended  bill,  and 
that  was  all  that  was  necessary  or  proper  to  charge.  The 
bill  of  costs  in  the  first  suit  must  therefore  be  taxed  at  8276'9- 
89,  as  between  the  solicitor  of  the  complainant  and  his  client  y 
and  at  $143,10  as  tlie  amount  at  which  it  would  be  taxable 
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Detweeh  the  coiripldinant  and  the  deifenaaDts  if  there  iiad  bekti 
£1  decree  for  costs  in  his  favor  against  thena,  o^  the  taxabU 
bosts  as  between  party  and  party. 

I'he  first  objection  to  the  bill  of  costs  in  the  second  of  tUe 
iibove  Entitled  causes,  is  that  retaining  fees  are  not  allowable 
ilpod  a  bill  of  revivor  and  stipplement  Upon  a  mere  supple- 
thental  bill,  which  is  not  a  sbpplemental  suit;  against  the  same 
parties  I  thitlk  new  retainirig  fees  for  the  solicitor  and  coun- 
sel are  hot  taxable^  But  where  the  suit  has  abated  by  the 
dbath  of  a  party;  and  a  new  bill  is  necessary  not  only  to  re- 
vise the  suit  against  the  heits  ot  representatives  of  the  dece- 
dent and  to  bring  neik  interests  and  ne#  matter  of  litigation 
before  ihfe  court,  ds  in  this  caAe,  retaining  fees  ought  to  be 
lillowed.  But  for  the  reasotis  before  stated  the  copies  of 
schedules  to  be  atineied  to  the  draft  of  the  bill  should  not 
have  been  allowed.  The  charge  for  attending  the  vice  chan- 
Mlar  out  of  term  tipom  petition  for  a  temporary  injunction 
Iras  properly  allowed,  as  the  fee  bill  gives  to  the  solicitor 
one  dollar  for  such  service.  Btit  that  charge  is  not  taxable 
tvhere  the  injunction  is  allowed  by  the  vice  Chancellor  in  thei 
character  of  an  injunction  mastfef  merely,  atfd  not  in  the  dis- 
charge of  his  duty  as  the  judge  of  the  court*  In  this  case  t 
think  the  vice  chancellor  had  no  authority  to  allow  the  tern- 
fyorary  injuUction  upon  petition  excfept  as  having  authority  to' 
make  the  order  as  a  court  The  charge  Hot  allowing  the  in- 
junction must  therefore  be  disallowed.  The  charges  (at  the 
several  copies  of'  the  bill  of  revitc^  and  sopplement  to  be' 
served  upon  the  parties  ^tih  notices  of  the  motion  for  leave 
to  file  such  bill,  and  for  an  injunction  to  be  fotinded  thereon, 
appear  to  have  been  necessary  and  proper  according  to  Uie 
practice  of  the  court  in  such  cases.  But  as  the  notices  are 
subseqaehtly  charged  and  allowed,  th^  draft  of  dotice  atfd  one 
folio  in  addition  to  each  copy  of  tlie  bill,  should  have  been 
disallowed.  The  charge  for  draft  and  engrossing  and  Copies 
of  points  for  the  court  wefe  property  disallowed  as  not  re- 
quired'to  be  famished  Upon  special  motion,  by  the  tales 
and  practice  of  the  court  And  for  the  same  reason  the 
Ifliarges  for  a  copy  of  the  hill  of  revivor  and  supplement  for 
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Ihd  court  upoir  the  motion,  and  the  four  succeeding  charge! 
of  the  same  character  should  also  have  been  disallowed. 

Although  a  copy  of  the  supplemental  bill  proposed  to  be 
filed  had  been  served  upon  the  defendant  Thompson  with 
notice  of  the  application  for  leave  to  file  the  same  and  for  an 
injunction,  the  service  of  another  copy  of  the  bill  upon  him 
after  it  had  been  filed  was  probably  necessary  to  prevent  a 
dissolution  of  the  injunction  under  the  35th  rule  of  the  courts 
and  to  compel  the  defendant  to  answer.  The  charge  for 
such  copy  was  therefore  properly  allowed  upon  the  taxation; 
and  the  charges  for  the  copies  of  papers  furnished  to  the 
court  upon  the  appeal  were  also  proper.  But  the  copies  of 
points  for  the  court  and  counsel  were  charged  at  fourteen 
cents  a  copy  instead  of  seven.  The  taxing  officer  should 
therefore  have  deducted  one  half  of  the  entire  charge  for  co- 
pies. Th^  charge  fdr  granting  order  for  time  to  apply  was 
not  taxable,  as  no  such  allowance  is  found  in  the  fee  bill  in 
this  court  The  solicitor  having  been  allowed  a  gross  sum 
for  his  costs  in  resisting  a  motion  to  vacate  the  order  retiv- 
ing  the  suit,  which  sum  had  been  paid,  the  clerk's  fees  for 
marking  his  papers  on  that  motion  wbte  included  in  that  gross 
sum  and  ought  not  to  have  been  allowed  a  second  time. 

The  charges  for  solicitor  and  counsel  attending  to  argue 
demurrer  at  the  time  at  which  the  cause  was  settled,  should 
have  be^n  disallowed ;  as  the  cause  was  not  argued  and  the  so* 
licitor  did  not  in  fact  attend  the  court.  Nor  w^fe  the  copies 
of  papers  furnished  to  the  counsel  for  thd  argument  taxable. 
The  party  demurring  was  boUnd  to  furnish  the  necessary  co* 
pies  for  the  court,  and  copies  of  the  pleadings,  &a  for  couil^ 
set  were  not  taxable.  Some  other  charges  have  also  been 
allowed  in  this  bill,  which  I  have,  in  relation  to  the  other  bill, 
already  decided  to  have  been  improperiy  allowed^  6r  charged 
too  high,  and  they  must  be  correcte<i  accordingly.  Thd 
charge  for  filing  papers  oh  the  motion  to  strike  the  ans#er 
from  the  files,  and  the  three  succeding  charges,  are  embraced 
in  the  gross  allowance  for  costs  on  that  motion  and  were  alsd 
for  services  which  were  done  after  the  compromise  of  the 
Suit ;  and  must  be  disallowed.    But  as  most  of  the  services 
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Embraced  in  the  allowance  of  $15  for  the  costs  of  that  motion' 
must  have  occurred  before  the  suit  was  settled,  as  much  as 
ten  dollars  of  that  gross  sum  must  therefore  be  allowed. 

There  does  not  appear  to  be  anything  in  this  bill  which  is 
properly  taxnb'e  as  between  solicitor  and  client  which  is  not 
also  taxable  as  between  party  and  party.  After  making  all 
the  proper  deductions  therefore  this  bill  must  be  declared  to 
be  taxed  between  party  and  party  at  8267,46.  And  neither 
party  is  to  have  costs  as  against  the  other  upon  this  applica- 
tion. 


*Th»  Babseriber  will  at  all  times  gi^e  his  prompt  attention  to  each  coanael 
bttslness  before  the  Chancellori  including  ex  parte  motions  necessary  to  be  heard  in 
Ticatlon,  as  may  be  sent  to  him.  It  is  his  Intention  hereafter  to  attend  the  Chan- 
e«Uor*a  regular  and  special  terms  at  Albany,  as  well  as  the  special  terms  held  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  Chancel- 
lor of  the  Fourth  Circuit. 

Papers  intended  to  be  used  at  any  of  the  terms  held  at  Albany  may  be  sent  to  the 
^re  of  the  Register  of  the  Court. 

O.  L.  BARBOUR. 

Saratoga  Springs,  May  7, 1844 
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Thomas  Walker  Morley,  et  ai.  v.  Thomas  Firth  Green  <^>^bat  paperi 
al.  M.  T.  Reynolds,  for  appellant;  Cha's  Edwarm,  for S;&i!?."^S 
]:espondeDt.  The  chancellor  decided  in  this  case  that  upon  a  SJJ'piStiM.**  *' 
motion  against  a  person  who  is  not  a. party  to  the  suit,  the 
pleadings  and  other  proceedings  in  the  suit  cannot  be  read 
against  him,  unless  he  has  been  served  with  copies  thereof. 

That  the  court  has  no  jurisdiction  to  compel  a  witness  who  Jlf^m  **'i  **witr 
is  not  a  party  to  the  suit,  on  his  examination  before  a  master,  "f"**^®"/!?!  ' 

r       J  •  '  »  oTei  papers  on 

to  deliver  over  to  such  master  books  and  papers  in  his  pos- Jjjj]^*^ "®  *^"  • 
session  on  which  he  claims  to  have  a  lien,  with  a  view  to 
their  delivery  to  the  receiver ;  until  his  lien  is  paid. 

That  if  a  party,  in  such  a  case,  wishes  to  use  such  books 
and  papers  as  evidence  before  the  master  he  should  require 
the  witness  to  produce  them  for  that  purpose,  by  a  subpoena 
duces  tecum.  And  that  if  the  party  wishes  to  obtain  possess- 
ion of  such  books  and  papers,  on  the  ground  that  they  are 
improperly  withheld,  he  should  make  the  witness  a  party  to 
the  suit,  either  by  amendment  or  otherwise ;  so  as  to  enable 
ihc  court  to  extend  the  receivership  to  him,  so  far  as  relates 
te  the  books,  &c.  in  his  possession. 

Order  appealed  from  reversed ;  and  application  denied  with 
costs. 

In  ilie  maiier  of  Westel  Will^xughhy,  a  lunatic*  H.  H.  Coz- 
ZENS,  for  Mrs.  VVilloughby ;  D.  Burwell,  for  J.  Willough- 
()y.     Petition  to  amend  order  of  reference  so  as  to  include  an 
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SJWanee  for  the  support  of  lunatic^s  step-daughter  denied  ) 
i^ith  costs  to  J.  Willoughby  to  be  taxed ;  \o  be  paif)  by  com- 
iBittee  oat  of  the  estate. 

Jamet  H.  King  et  al.  v.  l^^ank  Ray  el  aL  H.  Buedigk^ 
f6'#  d«f«iMiant  for  appellant ;  J«  Rhoades,  for  respondQOt.  E|(!^ption9  tq 
ufrgSIn  biu.  answer  for  ifnuflkiency*  I)^ided  that  <(s  to  ipitft^r?  yfliio\l 
ar0  not  withHl  a  defeodanl'd  dWn  knowledge  he  n^X  aiisifec 
bdth  as  to  his  ]|iforniation  atld  belief;  bqf  that  any  exiiressid^ 
#hic1i  ttecesaafily  amounts  p  a  denial  off  knowledge^  jnfof- 
toation,  or  belief  is  sufficienf.  ! 

That  a  deCtfMaBU  is  bo^nd  ib  show  thf/^  state  of  his  WJInI  as  1 

b  the  belief  or  disbelief  of  ef^ry  nale^  fact  atattffl  ia  the  ' 

)>ill9  unless  the  answer  <{fearly  shows  that  he  has  tieither 
iiaowMge  or  information  4(i,  the  subject 

That  it  is  not  a  suiBeie^t  atswer  for  a  defendant  to  say 
ihat  *^  he  is  igtiorant  and  i^nable  to  atfsver  whetlier  the  faet^ 
M  aa  irfieged  lA  the  bill." 

That  the  defendant  niu|t  not  me^^ly  answer  the  seTerat 
fshltrges  hi  the  bill  litemlly,  Vnit  must  Itdmit  or  aiis«rer  as  Iq 
the  aiAtsfaaoe  of  each  ctorge,  and  hot  by  way  of  negative 
Jiregnat>^  Af|d  thati  as  a  general  ruloi  ll^^en  the  charge  iV{ 
tha  biU  6mbraf56s  seteral^articutatSi  the  aHftwer  shoaid  b^  it^ 
the  disjii|nctive  denying  each  particular,  Or  admitting  somci 
^d  depjiof  tH/md  othets,  according  to  the  IH^it 
.  Oide<  appeiiled  (Irom  reversed  it'ith  cosis  i  and  exceptioiM 
to  inaater's  Jte^tt  otetrtited  and  report  ootlfirmed.  Defend^ 
fMl  Hehsdil  to  pay  coefts  to  t>e  taxed,  and  pUt  in  a  fliither  an^ 
fwev  within  twenty  Anyt  at  bill  \o  be  takbii  as  confessed 
^igainst  him.  i 

In  th^muef;  rfJiliine$  Gih$^  d  tknati^  1^  GaAvas»  fo| 
netitione^;  H.  H.  Coseens,  for  Oiles  and  k^jrnolds.  Stipq- 
^BliOB  relative  to  the  abandonment  of  the.  feigned  iisue  a^ 
^uude,  and  parties  directed  to  proceed  and  try  sueh  issue ;  uni 
lefts  ReynoMs^  vitldtt  thirty  days,  consents  to  abandon  nit 
claims  in  relation  to  the  property  of  the  lunatic  arising  out  of 
a«y  daaUnga  vitb  Um  subsequent  to  Us  lunacy*  and  that  the 
tottvt  amy  by  a  aunmary  order  set  aside  all  sudi  dealings. 
No  oosia  la  either  party  as  against  the  otherf  nor  to  be  paidl 
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Charles  8.  Mooer$  et  a^,  ex^rSf  SfC4  v.  Wwnier  Sof^ni^ 
f^l  gJ.  W.  F.  Haile,  for  ap|>eUaDt9 ;  A.  C.  Mooftc;'  Tor  r^ 
spondenU.  Decree  appeailed  f ro^  .^odi^ed ;  without  cpiti  t^ 
btther  party  up^Qp  the  appeal. 

John  B.  Cdegffite  et  ^.  ex^re.^  fc  V.  l^oroA  flof hi^    I. 

ifoiJiBe»  for  appellants ;  C.  6^  NjDNt  foi^  jiBspondeaL    Apr 

Mai  from  an  order  of  a  surrogate  jh^uirinf  appeUants  Ko  gtfH 

•ecutitjr  as  executors  of  t*  Goieff^e,  dfecHMwod.    Tto  isliw-^ 

jMllor  decnk^  that  where  ft  t)eiSOf»  inler^^  in  ibe  eibltii  bf 

fhe  decedent  j^eks  to  obtain  t  B^eUrity  fn^  the  .l^ecuto|9  M 

iwhooi  probate  of  the  wij|^  has  been  giaoleii>  fX  i»|)W>euffitfiB>i> 

for  him,  in  hit  petitbn  to  the  furrogste  to  iiale  feiietall3%  1^^ 

jthe  language  q[  ihe  revised  sta^jiles,  thai  aeoorttl^Dg  i(9  hia  ti^ 

formation  ani^  belief  the  circuAiatances  of  the  executors  are 

te  precarious  fi^  not  to  afibrd  adequate  security  tbt  the  due 

tedminiatetion  of  the  ea|tale.    Bat  Uiat  the  p«|titioa  ehbutl 

state  such  par^culars  aj$  jto  the  sftoation  and  vaj^e  of  tfie  es- 

jtate  of  the  decedent,  a^  Ithe  pecuniary  /e^rcumitaooes  of  tha 

lexecoiors  ap  priina  fai^ia  to  neiider  a  piq^iabie  Ihat  Ihe  eitala 

of  the  testalor  will  m^  be  safe  in  thei^  ^ndik    And  that  if 

the  executorsy  upon  the  i;e;turn  of  the  djCatbn,  answer  the  pe« 

lition  and  de)i^  Uie  allt^^f^ions  ,Uierein,  upon  oall|i»  the  applji* 
icant  must  gi^  some  pro^f  |to  induce  fl^  surrogate  to  presume 
itfaose  allegatiotei  are  trwd^ 

Order  appeaJM  f^om  fe^fMnei^  a)Kd  |p«tttj)o^  t>f  respondent^ 
.dismissed  ^^ith  jii|Qii|ts,  inc^^^dipjg  eodls  of  m  latett^ton  upof 
the  appeaL 

Jacob  Le&f^flt^i.  V.^epl  14'  JTeH^  A  a^  T.  Ssooi^ 
':wicK,  for  appeliaiA  $  C.  E.  BuTLBa^  lor  jtespoto'denls.  l)ef 
tsree  appeajled  from  ttitenlta(ii  "widlji  jefsste^  jbiid  jpi^oeedings  ve^ 

Sterliag  G.  Ba^^  ^r^tee^  ^e.  y.  BfhraSlff,  Clh^  et  a/, 
J.  K.  Ricf  ARDspN,  for  appellants ;  J.  l^cALL^xltf  for  re- 
spondent Decree  of  the  vice  chancellor  reversed  with  costs* 
"^  far  1^  concerns  the  appellants  and  the  several  parcels  o^ 
ibi^  mortgaged  premises  to  which  they  haye  debited  title  un?> 
dj^r  ooHveyances  from  McCar^,  as  stated  in  their  an8,wes.-rr- 
And  the  bill,  as  to  the  four  defe,ndants  who  have  ans^were^ 
<dismis8ed  with  costs. 

Anihony  FrmUOin  f.  Aim  Ffn  CM  €l  ai  O.  Jma^^M 
applicants  i3t.6cW.  Hastings.  Order  oonfinaiag  tnaster^ 
^port,  so  far  as  relates  to  righfes  of  the  applicants,  ^d  diflf|t» 
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nrming  it  so  far  as  it  states  that  the  surplus  belongs  to  the  ex- 
ecutor; and  declaring  that  it  belongs  to  inlant,  and  directing, 
the  payment  of  the  amount  of  the  claim  of  the  applicants,  and 
that  the  residue  remain  in  court  subject  to  its  further  order. 

The  Atlantic  Insurance  Company  v.  Jose  Maria  Lamar,* 

C  B.  Moore,  for  complainant ;  E.  Sanpford,  for  defendant. 

ttfeci  of  refer-    This  Was  an  application  to  the  chancellor  to  exlend  the  timo 

aMUian'tvU:©^    ^^^  ^^®  defendant  to  put  in  his  answer.     The  bill  was  origin- 

chancciior.as  to  «(11y  filed  before  the  chancellor,  and  the  deferidarit  put  in  a  de- 

ti«se,"and  ihl***  murrer  tb  the  whole  bill,  which  was  then  referred  to  the  as- 

eubsequent  pro-  sistant  vice  chancellor  of  the  first  circuit  to  be  heard  and  de- 

6eedings  therein  ^i^^^      rpj^g  assistant  vice  chancellor  overruled  the  demurrer 

and  gave  the  defendants  six  months  to  answer  the  bill.     The 

decretal  order  of  the  assistant  vice  chancellor  was  entered 

with  the  clerk  of  the  first  circuit  according  to  the  directions 

of  the  statute.  (Laws  of  1840,  p,  263  §  3.^     The  complainant 

*  afterwards  appealed  from  so  much  of  the  decretal  order  as 

allowed  the  six  fnonths  to  answer;   and  directed  the  order  to 

be  so  modified  ais  to  feqiiire  the  defendants  to  answer  within 

the  usual  time,  with  liberty  to'  him  to  apply  to  extend  the  time# 

upon  due  notice  to  the  complainant's  solicitor. 

The  Chancellor  said  the  reference  of  the  demurrer  to  the 
whole  bill  to  the  assistant  vice  chancellor  carried  with  it  the 
whole  case  ;  and  if  the  demurrer  had  been  allowed  and  the 
bill  dismissed,  the  decree  should  have  been  enrolled  and  sign- 
ed by  the  vice  chancellor  of  the  circuit  where  the  cause  was 
heard ;  that  the  5th  and  6th  sections  of  the  act  of  March, 
1639,  authoriaing  the  appointment  of  the  assistant  vice  chan- 
cellor were  extended  to  this  case  by  the  amendatory  act  of 
1840;  and  the  order  overruling  the  demurrer  and  directing 
the  defendant  to  answer  being  entered  with  the  clerk  of  the 
first  circuit  where  the  assistant  vice  chancellor  held  his  court 
when  the.order  was  made,  all  subsequept  proceedings  ihere- 
dn  must  be  had  before  the  vice  chancellor  of  that  circuit,  in 
the  same  manner  as  if  the  cause  had  been  referred  to  such 
Vice  chancellor  and  had  been  decided  by  him.  The  chancel- 
lor also  held  that  the  appeal  from  a  part  of  the  order  of  the 
assistant  vice  chancellor  did  not  remove  the  whole  cause  from 
before  the  vice  chancellor  of  the  first  circuit;  and  that  the 
proceedings  upon  that  appeal  must  therefore  be  remitted  to 
'  such  vice  chancellor,  and  that  the  motion  to  extend  the  time 
tb  answer,  must  be  made  to  him. 

Order  to  remit  the  proceedings,  and  to  refer  the  motion  to 
vice  chancellor,  to  be  heard  and  determined  accordingly. 

*  This  cose  was  decided  January  4th,  1844 ;  but  the  decision  not  being 
written  out,  at  the  time,  it  was  omitted^  in  its  proper  place  in  tliis  supple- 
ment. But  its  importance  is  deemed  8i  suiHcient  reason  for  inserting  it 
h€tt. 
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COURT  OF  CHANCERY. 

DECI8ION8  OF  THE  CHANCELLOR, 

DECEMBER  3,  1844. 


-  Edward  C,  Hdlliday^  admW^  Sfc.  y.  Jane  Cowing  el  ah  N. 
Naolb,  for  appellant;  J.  S.  Sandford,  for  respoDdent  De- 
cree appealed  from  affirmed  with  costs. 

John  P.  Crofhyf  adm^ff  Sfc.  v.  Francis  E.  Berger  et  alf 
Ex^rt^  fc.  N.  Dane  Ellingwood  &  G.  Wood,  for  appel- 
lants ;  B.  F.  Butler  &  J.  L.  Mason,  for  respondent  Ap- 
peal from  order  of  vice  chancellor  of  first  circuit  allowing  an 
injunction.  Order  reversed,  and  injunction  dissolved  unless 
complainant  amends  his  bill,  if  he  has  not  already  done  so^ 
within  forty  days,  by  inserting  a  charge  therein  that  the  tes- 
tator Balbi  died  seized  or  possessed  of  real  or  personal  estate, 
or  both»  of  the  value  of  100,000  francs  beyond  the  amount  of 
bis  debts.  But  if  the  bill  has  been  or  shall  be  amended,  then 
the  injunction  as  granted  is  to  stand  until  the  perfecting  of 
defendant's  answer.  Costs  of  defendant  upon  motion  and  up- 
on the  appeal,  to  abide  the  event  of  the  suit 

The  same  v.  The  same.    R.  Iiockwood,  appellant,  in  pro. 
per. ;  B.  P.  Butler,  for  respondent.    Appeal  from  an  order 
of  vice  chancellor  of  the  first  circuit  disallowing  exceptions  te^ 
a  master's  report  on  exceptions.    The  chancellor  decided  that 
the  privilege  of  an  attorney  or  counsellor,  to  protect  him  from  municfttioM  to* 
answering,  only  extends  to  information  derived  from  his  cli-coanMUOT. 
ent,  as  such  either  by  oral  communications  or  from  books  or 
papers  shown  him  by  his  client^  or  placed  in  his  hands  in  his 
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character  of  attorney  or  counsel,  and  that  information  derived 
from  other  persons,  or  other  sources,  although  it  he  derived  or 
obtained  while  acting  as  attorney  or  counsel,  is  not  privileg- 
ed. 
Order  appealed  from  afGrmed,  with  costs. 
Mather  Williams  v.  Harvey  Loomis.  W.  Hay,  for  appel- 
lant; J.  Rhoades,  for  respondent.  Order  appealed  from  re- 
versed, and  petition  for  leave  to  amend  bill  dismissed,  but 
without  costs  to  defendant. 

Jacob  Bodine  et  al.  v.  James  Plait  et  al.  J.  Rhoades,  for 
complainants ;  H.  W.  Warner,  for  H.  P.  Edwards ;  F.  B. 
Cutting,  for  Johnson  and  O'Connor;  C.  A.  Mann,  for 
Piatt  and  Mann.  Order  allowing  complainants  to  proceed 
upon  the  appeal  bond  to  collect  what  is  due  to  them  under 
the  decree  of  the  court  of  errors.  But  without  prejudice  to  the 
rights  of  sureties  to  recover  back  from  the  nominal  appel- 
lants, or  from  the  solicitor  upon  the  appeal,  the  amount  which 
they  may  be  compelled  to  pay  in  the  suit  upon  the  appeal 
bond.  Execution  set  aside  as  irregular,  but  on  condition  tlwt 
DO  suit  shall  be  brought  by  defendants  in  consequence  of 
any  thing  done  under  it.  With  liberty  to  complainants  to 
apply,  on  notice,  for  eave  to  issue  a  new  execution. 

Harriet  D.  Cruger  et  ah  v.  Ediaard  C  Halliday,  admW^ 

Sfc,    L.  H.  Sandford,  for  appellant ;  W.  S.  Johnson,  for  re- 

Trnttaesiiow    spondents.     Decided  that  a  trustee,  after  he  has  accepted  the 

ditchtrged.       office,  cannot  discharge  himself  from  liability  by  a  subsequent 

resignation  merely.     But  that  he  must  either  be  discharged 

from  the  trust,  by  virtue  of  a  special  provision  in  the  deed  or 

will  which  creates  the  trust,  or  by  the  order  or  decree  of  the 

court  of  chancery,  or  with  the  general  consent  of  i^U  persons 

interested  in  the  execution  of  the  trust. 

ronnefbuibya     That  a  party  coming  into  this  court  claiming  a  rtizht  as  a 

t«*.  substituted  trustee  under  a  will,  should  distinctly  state  in  his 

bill,  all  the  material  facts  to  show  that  such  a  vacancy  had 

occurred  as  to  authorize  his  appointment    That  in  a  bill  by 

a  trustee  appointed  under  a  power  of  substitution,  which  pow* 

er  provides  two  modes  for  the  appointment  of  a  new  trustee^ 

it  is  not  sufficient  for  the  complainant  to  allege,  generaityy 
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that  he  was  duly  appointed  such  trustee ;   but  that  he  should 
state  in  which  mode  he  was  appointed* 

Decretal  order  appealed  from  reversed  with  costs.  Demur- 
rer allowed,  and  bill  dismissed  with  costs ;  unless  complain- 
ants within  forty  days,  pay  4he  costs  and  amend  their  bill. 

Burton  G,  Moras  v.  Lucas  Elmendorf,  M.  McDonald, 
for  appellant ;  A.  J.  pARKERt  for  respondent  Decree  ap- 
pealed from  reversed,  and  bill  dismissed  with  costs  of  the  suit 
in  the  court  below ;  but  without  prejudice  to  the  complainant's 
remedy  at  law  upon  the  contract  Decree  to  be  entered  nunc 
pro  tunc  as  of  the  time  of  submission  of  cause. 

Cornelia  Dodge  v.  Ralph  Manning  el  aL  H.  Hamiltok 
and  M.  T.  Reynolds,  for  appellant,  A.  C.  Paige,  for  com- 
plainant;.  J.  Rhoades,  for  defendant  J.  B.  Borst  Decree  of 
(he  vice  chancellor  reversed  with  costs,  and  bill  dismissed 
with  costs  as  to  appellants.  Decree  in  favor  of  complainant 
against  J.  B.  Borst,  for  the  payment  of  her  legacy,  with  costs  $ 
and  a  sale  of  the  part  of  the  premises  purchased  by  Borst  at 
the  master's  sale  directed. 

Walker  Knapp  v.  Noah  Burnham  et  ah  G.  Lawrencx, 
for  appellants;  H.  Sheldon  and  A.  Taber,  for  respondent 
Decided  tfiat  in  a  suit  to  foreclose  a  mortgage  payable  by  in-««toiriB«^itr 
stalments  the  defendant  cannot  set  off  a  demand  which  be- 
came due  to  him  from  the  complainant  subsequent  to  the  filing 
of  the  bill;  even  against  an  instalment  upon  the  mortgage 
which  became  payable  after  the  right  of  set  o3*  accrued.  And 
that  claims  thus  subsequently  acquired  are  not  proper  subjects 
of  consideration  before  the  master  upon  the  usual  reference 
to  ascertain  the  amount  which  has  become  due,  and  remains 
unpaid  upon  instalments  which  wene  not  payable  at  the  time 
of  the  original  decree. 

That  where  a  second  instalment  becomes  due  upon  a  mort-  Defendant  enti- 
gage»  subsequent  to  the  decree,  the  complainant  cannot  go  reference  to 
tefore  a  master  and  oUain  an  ox  parte  report  of  the  amount  qu7n"inttia> 
'due  upon  such  instalment,  without  notice  to  the  defendant 
And  that  if  the  defendant  has  had  no  opportunity,  previously! 
to  olyect  to  complainant's  proceedings  lor  the  want  of  sucli 
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Botice,  he  may  urge  such  irregularity  in  opposidon  to  com- 
VotiM  to  de.     plainant's  petition  for  an  order  of  sale. 

jeodftnt;  when         ,^.  3  f      i 

neceuary.  1  hat  a  defendant  who  has  appeared  jn  a  cause  is  entitled 

to  notice  of  every  proceeding  therein  which  may  effect  his  in- 
terest injuriously ;  except  in  those  cases  where^  by  the  rules 
and  practice  of  the  court,  he  is  bound  to  wlatch  the  proceed- 
ings  and  to  protect  his  rights  without  such  notice. 

Order  appealed  from  reversed  and  petition  of  both  parties 
dismissed.  But  without  prejudice  to  defendant's  right  to  fib 
a  supplemental  bill  and  to  apply  thereon  for  an  order  to  stay 
complainant's  proceedings  under  the  decree;  or  to  complain- 
ant's right  to  apply  for  a  new  order  of  sale.  No  costs  to 
either  party. 

Slepfien  H.  Boughion  v.  David  Allen*  H.  Humphrbt,  for 
appellant;  J.  W.  Gilbert,  for  respondent.  Decree  appeal- 
ed from  reversed,  and  bill  dismissed  with  costs ;  but  without 
prejudice  to  the  complainant's  rights  in  any  future  litigation. 
Alric  Huhbell  et  al.  ▼.  James  Cramp  et  ah  M.  T.  Rbt- 
NOLDs,  for  appellant;  R.  W.  Pbckham,  for  respondents.  Or^ 
der  appealed  from  reversed,  with  costs ;  and  injunction  dis- 
solved. 

Richard  A.  Varick  et  al,  v.  Ogden  E.  Edwards  et  ah  S. 
A.  Foot  and  H.  E.  Edwards,  for  appellant;  6.  Wood  and 
W.  S.  Johnson,  for  respondents.  Decree  appealed  from  af- 
firmed with  costs. 

Abraham  Harrington  t.  Edmund  B.  Bigelow.    A.  Bbckbb 
and  O.  L.  Barbour,  for  complainant;  J.  Rroades  and  S. 
9  Cbippen,  for  defendant.     Application  to  open  order  to  close 

proofs,  and  for  leave  to  examine  other  witnesses  granted,  up- 
on terms,  and  restricting  examination  to  points  specified,  and 
complainant  also  allowed  to  furnish  the  names  of  other  wit* 
nesses,  and  to  examine  tliem  as  to  any  matters  testified  to  by 
defendant's  new  witnesses.  Ord^r  opening  proofs  to  be  up- 
on condition  that  defendant  within  twenty  days,  pays  com- 
plainant $15  for  costs  of  opposing  motion.  If  not  paid,  ap- 
plication to  be  denied  with  costs  to  be  taxed. 

John  Emmons  v.  William  Cairns  et  ah    N.  Dane  Elliho- 
WOOD,  for  complainant ;  W.  Skidmorb,  defendant,  in  person 
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Decided  that  where  a  party  waives  an  affidavit  of  verification  JJlidlJut* 
to  a  bill  of  ccsts,  he  cannot  object,  on  taxation,  that  services  ^^'°'®<**^' 
charged  for  h&ve  not  be»n  performed,  without  producing  to 
the  taxing  officer  some  evidence  tending  to  show  that  fact. — 
And  that  it  is  not  sufficient  for  such  party  to  produce  such 
evidence,  for  the  first  time,  upon  appeal  from  the  taxation* 

Application  for  retaxation  denied,  with  tlO  costs* 

Nathaniel  A.  Lowrey  v.  John  C.  Morrison  et  ah  C.  0'« 
Conor,  for  appellant;  R.  P.  Marvin,  for  respondent.  Or* 
der  of  vice  chancellor,  overruling  plea  affirmed  with  costs* 
But  without  prejudice  to  right  of  appellant  to  apply  to  the 
▼ice  chancellor  for  the  proper  relief,  and  to  compel  the  com- 
plainant to  revive  the  proceedings  against  the  assignee  io 
Ixinkruptcy  or  his  granteesy  if  he  has  sold  the  bankrupt's  in- 
terest in  the  property  in  litigation. 

David  Johnson  et  ah^  admWs^  ifc,<,  ofldfman  BettSf  deeeas^ 
edf  V.  Charles  C,  Corbilt  et  ah  J.  A.  Lott  and  G.  Wood, 
for  appellants ;  B.  W.  Boni^et,  for  Hamilton  and  Bradley, 
respondents  ;  N.  B.  Morsk,  for  the  children  of  the  decedent* 
Decree  of  surrogate  reversed,  with  costs  to  appellants,  to  be 
paid  out  of  the  estate  in  their  hands.  Proceedings  to  be  re- 
mitted to  surrogate  of  Kings  county,  with  directions  to  restate 
the  accounts  in  conformity  with  decision. 

Le  Grand  Marvin  v.  Jonas  EUwood  et  ah  Marvin,  ap* 
pellant,  in  person ;  J.  Rhoadbs,  for  respondent  Ellwood ;  D. 
Greig,  for  defendant  Titus.  Decided  that  the  relation  which  Bill  of  iatM* 
an  attorney  bears  to  his  client  will  not  permit  him  to  file  anauooMj. 
ordinary  bill  of  interpleader  upon  every  claim  made  to  the 
fund  collected  by  him  for  his  client.  That  it  is  the  duty  of 
an  attorney  who  collects  money  for  a  client,  to  pay  it  over  to 
him  whenever  he  can  do  it  with  safety ;  even  where  there  is 
doubt  whether  the  securities  upon  which  the  money  was  col- 
lected did  in  fact  belong  to  his  client.  That  all  that  he  has  a 
right  to  ask,  in  such  a  case,  is  an  indemnity  from  his  client 
And  if  he  is  not  satisfied  with  his  responsibility  it  is  his  duty 
to  tell  him  so,  and  to  o^r  to  pay  him  the  money  if  the  client 
will  give  such  indemnity. 

Whether,  under  any  circumstances  this  court  would  sustaia 
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a  bill  by  an  attorney  against  hts  client  and  a  stranger,  where 
the  client  nras  wholly  irresponsible  and  refused  to  indemnify 
the  former  against  the  claim  of  a  third  person  which  was  ap* 
parently  well  founded  I  Qtusre.  To  sustain  such  a  bill,  the 
complainant  must,  at  luast  show  that  he  has  good  reason  to 
believe  that  the  adverse  claim  is  well  founded,  and  that  there 
is  no  posibility  of  protecting  himself  by  any  other  means  than 
by  the  interference  of  this  court 
der  by  a  bVRee*"  '^^^^  ^  bill  of  interpleader  cannot  be  maintained  by  a  bailee 
biiior  *'cl**^**  ^^  agent  who  has  received  property  as  such,  to  settle  the  con- 
flicting claims  of  the  bailor,  or  principal,  and  a  stranger  who 
claims  the  property  by  a  distinct  and  independent  title. 

Decree  of  the  vice  chancellor  dismissing  bill  affirmed  with 
costs  as  to  defendant  Ellwood. 

Chauncey  P.  Jves  v.  1  homos  JT.  MUer  et  dL  S.  STxysNs, 
for  appellant;  J.  Rhoades,  for  respondent  Decree  appeal- 
ed from  affirmed  with  costs. 

Jacob  Westbrook,  Ex^ty  Sfc,  v.  Simon  A.  Osirander  et  oL 
J.  O.  LiNDEBHAN,  for  appellant;  John  Cole,  for  respondent 
Decree  of  the  surrogate  reversed  and  proceedings  remited  to 
him  with  directions  to  restate  the  account  with  the  executort 
upon  the  principles  of  the  chancellor's  decision. 

Charles  Wiliiama  et  al.  v.  Abraham  P.  Voorhees  et  ah  J. 
Rhoades,  for  complainants ;  A*  P.  Mann,  for  defendants. — 
Decided  that  neither  of  the  appeals  could  be  sustained ;  and 
decree  of  the  vice  chancellor  affirmed,  without  costs  to  either 
party. 

Etlward  Prince  et  ah  v.  Elihu  JET.  S,  Mumford  et  ah  W. 
W.  Mumford,  appellant,  in  person ;  A.  Taber,  for  respond* 
ents.     Decretal  order  appealed  from  affirmed  with  costs. 

Elisha  Alvord  et  ah^  Ex^rs^  ^c.  v.  Leonard  F.  Reed  et  ah 
I.  Harris,  for  appellant;  J.  E.  Taylor,  for  respondents. — 
Appeal  dismissed,  with  $*20  costs  to  be  paid  to  the  solicitor  of 
the  pespoiident  Mary  Reed 

John  Taylor  et  ah  v.  Daniel  Carpenter*  Murray  Hopr- 
j  ritdictiento  I'^^'y  f<^' ^0™?^^^°^^^  9  J.  Blunt,  for  defendant  Tfaechan- 
in^^ofcom^idn-  ^®^^^'  decided,  in  this  case,  that  this  court  has  jurisdiction  to 
Mi^'*^       festraia  a  defendant  from  using  the  trade  marks  of  the  com- 
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plainant,  by  which  he  is  enabled  to  palm  ofi  upon  the  cortH 
munity  a  simulated  article  as  the  genuine  article  manufacture 
ed  by  the  complainant.  And  that  it  is  immaterial  whether 
such  similated  article  is,  or  is  not  of  equal  goodness  and  va- 
lue to  the  genuine. 

That  in  such  a  case  the  fact  that  the  coniplainant  is  the 
subject  of  a  foreign  government,  and  the  defendant  a  citizen 
of  the  United  States,  will  not  alter  the  rights  of  the  parties^ 
or  deprive  the  complainant  of  the  assistunce  of  the  court,  if 
bis  rights  have  been  violated. 

Injunction  made  perpetual,  with  costs  to  be  paid  by  defend* 
ant;  with  liberty  to  complainants  to  have  a  reference  to  a 
master  to  ascertain  and  report  the  amount  of  their  damages. 

Samuel  Wood  v.  Rebecca  Wood.  Einnet  &  Townsknd, 
for  complainant.  Usual  decree  for  divorce,  and  awarding 
custody  of  the  children  to  the  complainant 

William  Stevens  v.  David  Rising  et  al,  B.  R.  Wood  and 
S.  Stevkns,  for  appellant ;  S.  Cheever,  for  respondent— 
Decree  appealed  from  affirmed  with  costs. 


The  delay  in  the  publication  of  the  present  No.  ii  caused  by 
the  denngemeot  of  our  office  occasioned  by  the  recent  fire  in  this  ? illagt. 


The  tobKriber  will  at  &11  timec  glra  his  prompt  attention  to  such  cotaM 
buainess  before  the  Clianoellort  inclading  ez  parte  motions  necessary  to  be  heard  ia 
Tacation,  as  may  be  sent  to  him.  It  is  his  intention  hereafter  to  attend  the  Chaii^ 
cellor's  regular  and  special  terms  at  AJkmff  as  well  as  tlie  special  terms  held  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  Chancal- 
lor  of  the  Fourth  Circuit. 

Pi^^rs  intended  to  be  used  at  any  of  the  terms  held  at  AUiany  may  be  sent  to  ttm 
care  of  the  Register  of  the  Couif 

O.  L.  BARBOVR. 

Saratoga  SprlDga,  May  7, 1844 
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January  7,  1845. 

Jk  the  matter  of  the  petition  of  Royal  Stewart^  to  prove  the 
Will  of  Sarah  Stewart,  deceased*  S.  H.  Hammond,  for  peti- 
tioner. 

The  Chancellor.  This  is  an  application  to  prove  the  ^^yjj'to' •!?[ 
will  of  Sarah  Stewart,  late  of  Cleveland  in  the  state  of  Ohio,  ^i  «'"<"«. 
deceased,  as  a  will  both  of  real  and  personal  estate.  It  ap- 
pears by  the  testimony  that  the  testatrix  was  a  feme  covert* 
and  was  domiciled  in  the  state  of  Ohio  at  the  lime  of  execut- 
ing her  will  and  at  the  time  of  her  death,  and  that  the  will 
waa  executed  there  in  the  presence  of  two  witnesses.  She 
left  real  and  personal  property  in  the  county  of  Onondaga«  to 
which  she  was  entitled  from  the  estate  of  her  deceased  father  ; 
and  by  the  laws  of  Ohio,  ^t  is  established  by  the  testimony, 
the  will  of  a  feme  covert  is  valid.  There  must  therefore  be 
a  decree  declaring  that  the  will  i»  duly  proved  and  established 
as  a  valid  will  of  personal  estate  wherever  situated,  and  the 
decree  must  be  transmitted  to  the  surrogate  of  the  county  of 
Onondaga,  with  directions  to  him  to  grant  letterp  testamentary 
or  of  administration  with  the  will  annexed  thereon,  in  the 
eame  manner  as  if  the  said  will  had  been  duly  proved  before 
liim  as  a.  will  of  personal  estate. 

The  will,  however,  is  not  valid  as  a  will  of  real  property 
•itttaled  within  this  state.  For  the  devise  of  such  property  \$ 
governed  by  the  hz  loci  rei  eita.    It  is  validi  kowevert  as  aa 
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A]lpoiotment  of  real  estate  under  a  power  iti  relation  to  any 
rnal  estate  which  bj  the  laws  of  this  state  the  decedent  wm 
authorized  to  appoint  or  dispose  of  by  will,  under  tlie  provis 
ions  of  the  110th  section  of  the  article  of  the  revised  statute: 
relative  to  powers.     {I  R.  S.  735.)     If  any  of  the  real  estatr 
therefore  was  subject  to  such  an  appointinent,  by  devise  or 
will,  under  the  will  of  hei  father  or  otherwise,  the  decree  may 
also  declare  this  will  of  Mrs*  Stewart  duly  executed  for  that 
purpose,  and  nriay  establish  it  to  that  extent,  and  direct  it  to 
be  recorded.     But  as  a  fr.me  covert  has  no  power  to  devise 
lands  here,  except  in  the  execution  of  such  a  power,  the  de* 
eree  must  declare  that  the  will  is  not  duly  proved  as  a  will  of 
real  property  situated  in  the  state  of  New- York,  exceptjso  far 
as  it  may  operate  as  an  appointment  of  real  estate  by  a  feme 
'  Covert  under  a  valid  power  for  that  purpose. 

Otis   Wood,  assignee,  ^c.  v.   Charles  Oakley  $t  ah     E* 

Slosson,  for  appellant ;  £.  Sandford,  for  respondent*    Ap^ 

C#Bi<frBctl««  of  peal  by  J.  P.  Moore,  the  purchaser  .at  a  master's  sale,  from 

thtVrMiorare  *"  Older  of  the  vice  chancellor  of  the  first  circuit,  directing 

•f  Bengages.      jjjj|,  jq  complete  his  purchase  of  the  premises  which  had  beea 

sold  to  him  under  a  decree  of  foreclosure.     The  objection  to 

the  title  was,  that  judgment  creditors  who  had  general  liens 

upon  the  equity  of  redemption  had  not  been  made  parties  to 

the  foreclosure  suit ;  and  that  the  final  decree  in  that  sait  was 

not  made  until  after  the  act  of  May  7th,  1644,  in  relatioa  to 

the  foreclosure  of  mortgages,  went  into  effect.     The  chan- 

■ribatqaeiit       cellor  decided  that  so  much  of  the  9th  section  of  the  set  of 

Jttdffnent  credit* 

•riwhen  neces-  May,  1840,  as  is  inconsistent  with  the  amendment  of  May 
feffMiMttrt  salt.  7th,  1844,  does  not  apply  to  future  suits.     But  that  the  first 
clause  of  the  original  section,  which  declared  that  it  should 
not  be  necessary  to  make  any  person  who  bad  a  lien  upoa 
the  mortgaged  premises,  by  judgment  or  decree  subsequent  to 
the  mortgage,  a  party  to  the  foreclosure  suit,  remains  in  full 
force  as  to  every  suit  which  was  commenced  against  the 
proper  parties  previous  to  the  27th  of  May,  1844,  when  tht 
amendment  of  the  last  session  took  efiect  as  a  law.     That  th« 
act  of  May,  1844,  was  not  intended  to  have  a  retrosi^ectivf 
operation* 
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That  eii  the  itatute  now  Is,  with  the  amendmenf  oftho  iiti 
section  made  by  the  act  of  May,  1844,  the  complainant  in  %. 
foreclosure  suit  must  file  a  notice  of  the  pendency  and  object 
of  the  suit  at  least  forty  dnys  before  he  can  obtain  a  decree* 
And  that  judgment  creditors  whose  liens  are  subsequent  to  the 
mortgage,  and  who  are  not  made  parties  to  the  suil,  may  ap« 
ply  to  be  parties ;  or  may  claim  a  share  of  the  surplus  mo- 
neys arising  from  a  sale  under  the  decree  ;  or  may  apply  to 
set  aside  a  sale  under  the  decree,  in  the  same  manner  as  if 
they  were  parties  to  the  suit. 

And  the  chancellor  decided  that  ns  this  suit  was  commenced 
previous  to  the  27ih  of  May,  lS'44,  the  judgment  creditors 
had  no  right  to  redeem  the  premises  from  the  master's  sale 
in  this  case. 

Order  of  the  vice  chancellor  affirmed  with  costs. 

Lewis  Curtis  et  ah  v.  David  LeaviU  ei  al.  W.  C.  Nons 
&  B.  F.  Butler,  for  appellants ;  G.  N.  Titus  &  M.  T. 
Reynolds,  for  respondents.  Appeal  by  complainants  from 
a  decision  of  the  vice  chancellor  of  the  first  circuit,  denying 
their  application  to  amend  their  bill.  Order  appealed  from 
affirmed  with  costs. 

Elizabeth  8.  Champlin  et  al,  v.  Henry  Parish.  H.  W. 
Warner,  for  complainants ;  A.  M.  Sherman  &  J.  Rhoadrs, 
for  defendant     Decided  that  the  statute  of  frauds  does  not  *••'?•  •I*3f"«^» 

— rulet  of  pl(«d- 

alter  the  rules  of  pleading.  And  that  if  the  complainant,  in  i»»f  wi^Jinito. 
his  bill,  states  the  making  of  a  contract,  without  alleging  that 
it  was  by  parol,  the  court  will  presume  it  to  have  been  in 
writing  and  duly  executed  where  the  nature  of  the  agreement 
is  such  that  it  would  not  he  valid  unless  it  was  in  writing* 
That  if  the  agreement  stated  in  the  bill  is  denied  by  the  answer 
of  the  defendant,  the  complainant  must  prove  such  an  agree- 
ment as  would  bo  valid  within  the  statute  of  frauds,  although 
nothing  is  said  in  the  answer,  on  that  subject.  But  if  tho 
making  of  the  agreement  is  admitted  by  the  answer,  the  de- 
fendant must  insist  in  his  answer  that  it  was  not  in  writing, 
and  therefore  not  bindmg  upon  him. 

That  upon  a  sale  of  real  estate  at  auction,  even  if  the  auc-  On  Mieoriandt 
tioneer  is  to  be  considered  as  the  agent  of  both  parties,  with-tioneermt' 
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Jb  tte  stttute  of  fraodti  he  muil  atiU  lediice  dM  oontniet  l» 
writing  at  the  time  of  soch  sale,  and  mnit  fubicribe  it  as  their 
lawfullj  'authorized  ageot»  or  'at  least  as  the  agent  of  the 
vendor,  in  order  to  render  it  a  ralid  contract  of  sale  under 
the  provisions  of  the  revised  statutes. 

Decree  appealed  from  reversed,  and  bill  dismissed  wilb 
60St8|  to  be  paid  out  of  trust  estate. 
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Aoiiiarjr  27,  1845. 


George  WeUter  t.  Gideon  tiawley  tt  oL  E.  Psaison  tkmi 
D.  BuBLt  for  appellant ;  M.  Faibchild*  for  respondents. — 
Application  for  an  injunction  pending  an  appeal  from  the  de-  lojunetioii  pt«4< 
cision  of  the  vice  chancellor  dismissing  tlie  complainattt's  bill  ^'^  **  *phu* 
and  supplemental  bill.  The  chancellor  decided  that  as  the 
presumption  in  cases  of  appeal  is  that  the  decision  of  the  court 
below  is  righty  an  injunction  ought  not  to  be  granted  in  oppe- 
sition  to  the  decision  appealed  from,  pending  tlie  appeal ;  un- 
less the  appellate  court  arrives  at  the  conclusion  that  the  de- 
cision of  the  yice  chancellor  is  probably  wrong. 

Application  denied ;  the  taxable  costs  of  opposing  same  to 
abide  the  event  of  the  appeal. 

Jacob  JoknMon  $t  al  v.  Garret  Quackenhtah  et  dL  Cooi^ 
BAN,  for  complainants ;  O*  Lawbbncc,  for  defendants.  A|^ 
plication  for  leave  to  file  a  replication  granted  on  payment  of 
$10  costs,  within  twenty  days. 

Mary  Blade  v.  John  Blade.    M.  T.  Rbtnolds,  for  appel-  .    . 

lant  A.  Tabkb,  for  respondent.  Order  appealed  from  re- 
versed and  modified  so  as  to  set  aside  the  alledged  settlemen 
as  a  fraud  upon  the  rights  of  the  solicitor,  so  far  as  relates  to 
the  taxable  costs  in  this  suit  and  to  the  two  sums  directed  to 
be  paid  for  the  costs  and  expenses  of  the  suit,  dec,  pendenle 
lite ;  without  costs  to  either  party  upon  the  appeal. 

Joeeph  Crane  v.  Edward  A*  Kiiehdl  et  dL  DAVtt» 
Weight,  for  appellant ;  M.  T.  Rbtnolds,  for  respondent 
Application  for  leave  to  produce  further  proofs  on  appeal  from 
the  decision  of  a  circuit  judge  establishing  a  will,  denied  with 
910  costs. 

JVdthaniel  W.  Bmth  v.  Joseph  BlwU  et  al  H.  P.  HAst- 
ixos,  for  appellant;  J.  Rhoadbs,  for  respondent  Order  ap- 
pealed from  affirmed  with  costs. 

The  Farmer'e  Loan  and  Truit  Co.  v.  Phao  EL  Perry  et  oL 
C<  SfBYBNs,  for  complainants  ;  S.  M.  Woodbuvf,  for  do* 
fendant  Exceptions  to  master's  report  The  first  aad  ia> 
cond  exceptions  to  report  allowed  and  the  third  diaalaved  s 
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Without  eoati  lo  either  party  upon  the  rePerenoe,  or  npon  tit* 
learing  of  exceptions  to  the  report.  But  defendant  directed 
.o  pay  the  cost?  of  drawing  the  exceptions  which  are  submit- 
ied  to  or  finally  allowed. 

Peter  G.  Siuyvesant  v.  The  Mayor ^  Aldermen  and  Com^ 
monaUy  of  the  city  ofNeiD  York.  FIamilton  Fish,  for  com- 
plainant; D.  Gaaham  Jun.  for  defendants.  Appeal  from  a 
decretal  order  of  the  late  assistant  vice  chancellor  overruling 
demurrer  to  complainant's  bill  for  a  specific  performance. — 
Decretal  order  appealed  from  affirmed  with  costs. 

Nathan  Soule  v.  Richard  S,  Corning.  B.  Davis  Noxo!f« 
for  complainant ;  M.  T.  Reynolds,  for  defendant.  This 
OomMi«iM«-wa8  an  application  on  the  part  of  the  defendant  to  compel 
the  complainant  to  elect  whether  he  would  proceed  in  this 
suit,  or  in  a  suit  at  law  which  had  been  commenced  by  the 
complainant  in  the  name  of  another  person  and  which  was  al- 
ledged  to  be  for  a  part  of  the  same  subject  matter  for  which 
this  suit  is  brought.  The  defendant  had  demurred  to  the 
complainant's  bill  and  the  demurrer  was  still  pending  and  uq- 
«    .  decided  at  the  time  the  application  to  elect  was  made. 

Thb  Chancellor.  The  affidavit  upon  which  this  motion 
is  founded  states,  that  the  suit  at  law  is  actually  brought  by  the 
complainant  in  the  name  of  Scroepel,  as  his  assignee.  I  am 
therefore  of  opinion  that  the  nominal  plaintiff  in  the  suit  at 
law  being  a  different  person  from  the  complainant  here  af* 
fords  no  sufficient  reason  for  refusing  an  application  to  elect 
The  application  however  is  premature,  while  the  demurrer  is 
undisposed  of  in  this  suit  The  rule  is  stated  in  all  the  books 
of  practice  and  in  reported  cases  to  be  that  the  defendant 
is  not  entitled  to  an  order  to  eloct  until  he  has  fully  answered 
the  complainant's  bill.  In  Tillotson  v.  Ganson  (1  Verm.  Rep. 
103,  j  an  order  that  the  complainant  bhould  elect  was  discharge 
ed  as  irregular,  because  it  was  obtained  before  the  defendant 
had  answered.  And  in  Brown  v.  Poyntz  (Z  Mad.  Rep.  24,) 
Sir  John  Leach  discharged  an  order  to  elect  which  had  been 
obtained  during  the  pending  of  exceptions  to  the  defendant's 
answer  for  insufficency ;  on  the  ground  that  the  complainant 
was  entitled  to  a  complete  answer  to  enable  bim  to  decide  in 
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Krlblch  court  it  would  b«  moat  advUable  to  protocut*  hi4 
claim. 

In  the  case  of  Vavghan  v.  Welsh^  (Mosel.  Rep.  210  J  Lonl 
King  discharged  an  order  to  elect  which  had  been  obtained 
before  the  argument  of  the  defendant's  plea.  And  a  similar 
decision  was  made  by  the  same  chan(?eIIor  a  few  months  af- 
terwards, in  an  anonymous  case  where  the  defendant  had 
pleaded  in  bar  of  the  relief  sought  by  the  complainants  bill. 
(idem^  304. J  In  this  last  case  his  Lordship  observed  that 
the  order  to  elect  went  upon  the  supposition  that  the  com« 
plainant  had  an  election  to  proceed  in  either  court,  and  yet 
the  defendant  had  pleaded  matters  to  show  he  had  no  relief 
in  equity.  Therefore  the  complainant  was  not  bound  to 
make  his  election  until  that  plea  was  argued.  And  in  Fitk* 
er  V.  Mecj  (3  Mer.  Rep.  45,  J  Lord  Eldon  discharged  an  or- 
der to  elect  where  the  defendant  had  pleaded  in  bar  to  a  part 
of  the  relief  sought  by  the  bill  and  answered  as  to  the  re- 
mainder*  and  the  plea  had  not  been  disposed  of  by  the  court. 
For  as  was  observed  by  Sir  Samuel  Romilly  in  that  case  the 
complainant  could  not  except  so  as  to  obtain  a  full  answer 
until  the  plea  was  disposed  of;  and  the  defendant  could  not 
call  upon  the  complainant  to  elect  until  he  had  answered  fully 

The  reasons  for  refusing  an  order  to  elect  during  the  pen* 
dency  of  the  question  whether  the  matters  of  a  plea  are  not 
sufficient  to  bar  all  relief  whatever  in  this  court  so  to  leave 
no  case  for  election  unless  the  allegations  in  the  plea  are  de- 
nied, apply  still  more  strongly  to  the  case  of  a  demurrer  to 
the  whole  bill.  For  as  the  order  to  elect  proceeds  upon  the 
supposition  that  if  the  allegations  in  the  complainant's  bill  are 
true  he  has  a  concurrent  remedy  in  this  court  and  in  the  suit 
at  law,  it  itt  evident  that  he  should  not  be  called  on  to  elect 
before  answer,  and  while  the  defendant  by  his  demurrer  is 
insisting  that  he  is  not  entitled  to  any  relief  in  this  court  If 
the  demurrer  should  bo  allowed  in  this  case,  therefore,  the  bill 
will  be  dismissed  and  no  motion  to  elect  will  be  necessary.— 
And  if  the  demurrer  is  overruled,  or  the  complainant  is  al- 
lowed to  amend,  the  defendant  must  put  in  a  full  and  perfect 
answer  before  he  can  call  upon  the  complainant  to  elect. 

Motion  denied  with  910  costs. 


tQ^  tha  ittltaerlbw-  #flt  at  «lt  tlm«t  glr^  hli  protttpt  attootion  to  tUdi  eottoall 
iMlaiiMM  before  tlio  Choncellort  mcloding  ez  parte  noUons  necoasary  to  bo  hoard  ui 
vacation,  aa  may  bo  aent  to  him.  It  ia  hft  intention  hereafter  to  attend  the  Chain 
eellor*i  rofvlar  and  vpocial  termB  at  Albmtf^  ae  well  aa  the  apoclaltorma  held  at 
thia  place.  He  will  alao  attend  the  rof  alar  and  apecial  tenht  of  the  Vice  Chancol* 
lor  of  the  Fourth  Circuit. 

Papera  intended  to  be  Haed  at  any  of  the  terma  held  at  Albany  may  be  aeat  to  tMl 
4v  of  the  Beiiater  of  the  Covrt. 

0.  L*  BARBOVIL 

•aratogm  Bprinp,  BCty  7, 1844 
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MARCH  4,  1845. 


Ahram  Sprd^  et  al  v.  William  J,  Duelj  survivor^  ^c.^-^ 
T.  T.  SasRwooDy  for  appellaDts ;  M.  Fillmore,  foY  tespon* 
dent     Decree  appealed  from  affirmed  with  costs. 

George  if.  Kelsey  and  wife  rr Henry  M.  Western.  J, 
RhoAdes,  for  appellant ;  G.  C.  Goddard,  Tot  respondents.— 
Decree  of  the  vice  chancellor  affirmed  with  costs. 

John  Jacob  Astor  v.  Daniel  H.  Turner  et  al.  The  same  v. 
The  same*  J.  Rhoades,  for  appellant ;  H.  P.  Hastings,  for 
respondent.  Order  appealed  I'rom  affirmed,  upon  each  ap* 
|ieal,  with  costs. 

John  A.  Ellis  and  wife  v.  Ann  Messervie  et  al.  H.  F. 
Clark  and  £.  Sandforo,  for  appellants ;  W.  C.  Notes,  for 
respondent  Decretal  order  of  the  vice  chancellor  overrul* 
ing  the  appellants'  exception  to  master's  report  reversed,  with 
costs  to  the  appellants  upon  the  appeal. 

JohnVan  Schaack  v.  Jacob  L.  Winne  et  al,  W.  W.  Froth- 
INGHAM,  for  complainant ;  B.  R.  Wood,  for  Winne*  Appli- 
cation to  set  aside  order  taking  bill  as  confessed  as  against 
defendant  Winne,  granted  ;  on  payment  of  the  costs  of  en- 
tering the  default  and  of  the  subsequent  proceedings  previous 
to  service  of  notice  of  this  option,  including  costs  of  oppos- 
ing this  motion.  Defendant  Winne  to  have  thirty  days  to  put 
in  his  answer. 

Thomas  Hope  et  al  v.  George  Brinckerhoff.  J.  Edwards, 
for  complainants ;  J.  Rhoades,  for  defendants.  Application 
by  complainants  in  a  creditors  suit  to  have  tho  taxed  costs 
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t/t  tlie  dofendaDt  upon  the  appeal  set  off  against  complaiilf' 
ants*  judgment.  Set  oli  allowed,  on  condition  that  complain- 
ants' solicitor,  within  twenty  days,  gives  to  defendant's  soli* 
cifbr  a  t^ceipt  or  stipulation  shoeing  that  818,20  has  beetf 
received  and  is  to  be  applied  in  payment  of  the  judgment  as 
of  the  20th  of  February,  1841.  Defendant  allowed  $10  for 
costs  of  opposing  this  motion;  which  sum  is  to  be  set  ofH* 
agiiinst  complainants'  judgment. 

The  National  F^re  Insurance  Cfomp^y  v.  Arphaxad  Loomis 
et  al.  Arphaxad  Loomis  y.  The  NcUioHal  Insurance  Compaq 
ny  and  Richard  12.  Ward.  C.  P.  Kirklani>  and  J.  Yjtn  Bu- 
BEN,  for  appellants;  W.  M.  Evarts  and  J.  A.  Spencer,  for 
respondonts.  Order  of  the  vice  chancellor  refusing  to  set 
aside  sale  made  under  decree  in  these  causes  af&rnted  Wkh 
costs. 

William  H.  Russell  v.  William  H.  Popham  et  al   J.  Pres-^ 

o^TT  Hall,  for  appellant;  t>ERARDU8-CLikRk,  for  respondents. 

#^aiiminBi7  In-      The  CHANCELLOR*    This  IS  an  appeal  from  a  decision  of 

junctioni  when      ...  n         *.   ,      /-  .        .      ,        .         , 

^per.     .      the  v^ce  chancellor  of  the  first  circuit,  denying  the  complain-^ 
ant's  application  for  an  injunction  restraining  the  defendants 
from  occupying  il  lot  in  the  city  of  New-York,  adjoining  the 
complainant's  dwelling  house,  as  a  coal  yard.   The  vice  chan- 
cellor was  right  in  supposing  that  this  was  not  a  proper  case' 
for  a  preliminary  injunction.     A  coal' yard' prima  facie  is  not 
vt  public  nuisance,  though  it  is  possible  so  to  use  it  as  to  make 
it  noxious  to  the  public.    But  if  the  affidavits  on  the  part  of 
the  def\3ndant  are  true,  this  yard  is  not  so  conducted  as  to  be 
a  public  nuisance.     The  aliedged  injury  to  the  compIainantV 
house  by  the" deposit  of  coal  upon  (he  adjacent  lot  may  be 
such  a  private  nuisance  as  to  entitle  the  complainant  to  the 
interference  of  this  cotKt  after  he'  has  estabtishod  the  fact 
that  it  is  a  real  and  substantial  and  continuing  injury  to  his 
premisesi  in  k  suit  at  law.    It  would,  however,  be  going  much* 
further  than  this  court  has  heretofore  considered  itself  as  jus- 
tified in  going,  to  interfere  by  a  preliminary  injunction  upon 
the  state  of  facts  presented  to  the  vice  chancellor  upon  com<^ 
plainant's  bill  and  the  affidavits  in  opposition  thereto. 
The  order  appealed  fron>  must  be  affirmed^  with  costs^r 


Jan€  Flagler  v.  Shadrach  R-  Flagler  et  aU  Eafrs^  ^c.«r 
W.  J.  Street,  for  appellant;  C.  W.  Swift,  for  respondents;. 
Pecretal  order  of  the  surrogate  of  Dutchess  county  afiirme<jl« 
with  costs  to  be  paid  by  appellaat 

Le  Grand  Marvin  v.  Jonas  Elltoood  et  ah  8.  Nash,  for 
appellant  Titus;  J.  Rhoades,  for  respondent  Ellwood^  Ap^ 
plication  for  re-taxation  of  costs  of  the  defendant  Ell  wood, 
upon  the  separate  appeal  of  defendant  Titus.  The  sum  of 
#19,41  directed  to  be  deducted  from  the  taxed  bill,  and.  the 
respondent  to  have  execution  for  residue  only.  No  costs  al- 
lowed to  eit^qr  party  on  this  .application. 

Casper,  Bruchjiausen  v^  Sophia  6.  Dillingham^  sometimes 
called  Sophia  G,  Br^chhause%.  H.  R.  Mtoatt,  for  com- 
plainant. Decree  declaring  marriage  between  the  parties 
void,  and  annulling  the  same  because  of  a  prior  marriage  ber 
ing  in  force  between  defendant  and  another  person. 

In  the  matter  of  tie  appeal  of  Samuel  Thompson*  J.  An- 
THON^  for  ^ppeJUant.     Order  dismissing  appeal. 

.Henry  Guild,  Ex^r^  fj^c.  v.  Ira  Peck  and  others,     R.  W/ 
P.i^cKHAH,  for  appellant;   G.  W.  Kirtland,  for  respondent. 
Application  to  dismisss  an  appeal  from  the  sentence  or  de- Accoanting bj  « 
crjee  of  .the  3urrogate  of  the  cojunty  of  Saratoga,  upon  the  b«fore  sunogau 
ground  that  such  appeal  had  not  been  brought  within  the  time 
allowed  by  the  statute  for.  appealing. 

The  Ch4ncel;^or.  The  statute  contemplates  two  modes 
of  rendering  accounts  befoie  the  surrogate,  by  exi^cutors  and 
administrators,  and  of  having  such  accounts  adjusted.  One 
of  these  is  called  the  final  settlement  of  the  account.  The 
other  is  more  properJy  an  adjustment  of  the  account  as  be- 
ti^een  the  executor  or  administrator,  and  a  particular  credit- 
or  or  legatee  for  the  purpose  of  determining  their  rights  as 
between  themselves,  than  a  final  settlement  of  the  account; 
though  the  decree  of  the  surrogate  may  be  final  as  between 
the  parties  litigating  the  matter  before  him,  so  far  as  his  de- 
cision professes  to  go. 

Thus  a  creditor  or  legatee  may  apply  to  the  surrogate,  un- 
de;*  the  provisions  of  the  eighteenth  section  of  the  title  of  the 
prevised  statut^8  relative  to  the  rights  and  liabilities  of  execi^ 
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tors  alrdhadministrators,  (2  R.  8. 116>  And  if  ihe  executor 
or  administrator  does  not  admit  that  he  has  sufficient  in  his 
hands  to  pay  all  the  dehts,  in  the  one  case,  or  all  the  debts 
and  legacies,  in  the  other,  the  surrogate  must  necessarily  en- 
quire and  ascertain  the  amount  of  assets  in  the  hands  of  the 
executor  or  administrator  before  he  can  decree  payment.  A 
similar  enquiry  may  be  necessary  where  a  creditor  who  has 
obtained  a  judgment  at  law  against  the  personal  representa- 
tive of  the  decedent,  applies  to  the  surrogate  for  leave  to  tako 
out^xecution  on  such  judgment.  (2  JR.  8, 116  ^20,  21.)  Aa 
adjustment  of  the  account  between  the  parties  litigant  is  in- 
dispensible  where  one  of  the  residuary  legatees  or  next  of  kin 

* 

fipplios  for  his  distributive  share  of  the  estate ;  as  authorised 
by  the  eighteenth  section  of  the  title  of  the  revised  statutes 
before  referred  to.  And  in  all  of  these  cases,  if  eighteen 
months  have  expired  after  the  granting  of  letters  testamenta- 
ry or  of  administration,  the  creditor,  legatee  or  next  of  kin, 
in  his  petition  to  the  surrogate  for  the  payment  of  his  debt, 
or  legacy,  or  his  distributive  share  of  the  estate,  or  for  leave 
to  take  o]it  execution  uppn  a  judgment  at  law,  may  also  in- 
sert a  prayer  that  the  executor,  or  administrator,  render  an 
jaccount  of  his  proceedings  to  the  surrogate*  Any  creditor, 
legatee,  or  next  of  kin  of  the  decedent,  who  has  a  claim 
against  the  estate,  after  the  expiration  of  eighteen  months, 
inay  also  apply  for  an  account  of  the  proceedings  of  the  ex- 
ecutor or  administrator,  although  he  does  not  then  seek  for 
the  immediate  payment  of  his  debt,  or  legacy,  or  distributive 
share  of  the'estate;  or  the  surrogate  nmy,  ex  officio,  direct 
such  an  account  to  be  rendered  to  him* 

But  in  none  of  these  cases  can  there  be  a  final  settlement 
of  the  account  of  the  executor  or  the  administrator,  within 
the  meaning  of  the  provisions  of  the  revised  statutes  on  that 
subject,  unless  the  executor  or  administrator  thinks  proper  to 
cite  all  the  creditors,  legatees  and  next  of  kin  of  the  dece- 
dent who  are  not  already  parties  to  the  proceedings,  to  attend 
the  final  settlement  of  his  account ;  as  he  is  authorised  to  do, 
either  under  the  sixtieth  or  seventieth  sections  of  the  article 
pf  the  reyis^jd  st^tutes^  relative  to  the  dutiss  of  executors  a^d 
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administratqi^  in  rendering  an  account,  and  tQ  making  di^^ 
tribution  to  the  next  of  kin.  (2  R.  S.  93,  95.),  Where  such^ 
a  citation  is  issued  and  served,  or  duly  published,  as  directed 
by  the  statute,  the  surrogate  is  authorized  to  proceed  and 
make  a  final  settlement  of  the  account  of  the  executor  or  ad- 
ministrator,  and  to  settle  the  rights  of  all  persons  having, 
claims  upon  the  estate  as  creditors,  or  legatees^  or  next  of- 
kin,  so  far>as  such  rights  can  be  ascertained,  and  to  decree 
distribution  of  the  estate  accordingly ;  whether  such  creditors^ 
legatees,  or  next  of  kiq,  do  or  do  a.ot  attend  l^fore  him  upon 
such  accounting. 

But  in  those  cases  where  the  necessary  steps,  have  not 
been  te^ken,  by  the  executors  or  ado^inistrators,  the  aqcount  and 
the  decree  founded  thereon  is  only  settled  so  as  to,  be  bindincr 
upon  those  persons  who  were  actual  parties  to  the  litigation  be<r 
fore  the  surrogate ;  although  the  rights  and  claims  pf  other  per- 
sons incidentally  came  in  question  and  were  decided  by  the 
surrogate  in  adjusting  the  claiips  of  the  parties  whp  were  pro- 
perly before  him.  Aijd  where  either  of  the  parties  to  such  a 
decree,  which  is  not  upon  the  face  of  the  proceedipgs  binding 
and  conclusive  upon^  all  the  creditors,  legatees  j^nd  next  of 
kin  of  the  decedent  a^  a  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  is  dissatisfied  with  the  decision 
of  the  surrogate  and  wishes  to  appeal  from  such  decree,  or 
from  any  part  thereof,  he  must  enter  his  appeal,  and  give 
the  bond  required  by  law,  within  thirty  days  after  such  de^ 
cree  was  made  by  the  surrogate. 

The  appeal  not  having  been  brought  i^ithin  the  time  allow- 
ed by  law  for  appealing  must  bo  dismissed ;  with  costs  to  be. 
taxed. 

Archibald  Walt  v.  James  Crawford^  acf^Vi  •J'C*  ei  aL  H, 
F.  Clark  and  E.  Sandford,  for  appellant ;  J.  T.  Brapy  nnd 
J.  Rhoades,  for  respondent.  Order  appealed  from  reversed 
with  costs  to  be  paid  by  respondents  J.  Ferris  and  C.  Ferris ; 
and  their  petition  dismissed  with  costs  to  be  taxed.  Proceed- 
ings remitted  to  vice  chancellor ;  to  the  end  that  the  master 
may  proceed  and  complete  the  sale  and  file  his  report,  so  that 
the' purchaser  may  obtain  possession  of  the  premisi;3<|. 
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Henry  B.  Williams  v.  Jacoh  Thorn  et  ah  Thomas  J.  PaU 
firson  V.  Henry  B.  Willianis  et  ah  Decree  appealed  from 
reversed,  and  a  new  decree  directed  to  be  entered. 

Henry  H,  Sizer  and  wife  v.  Avis  ^orihrup^  Ex*r.  I^c.  and 
others.  D.  Burwell,  for  appellants;  J.  A,  Spencer,  for  jer 
spondents.  Decree  of  the  surrogate  of  Herkinier  county 
modified  and  afRrmed,  without  costs  to  ejther  party  upon  tho 
appeal.  Decree  of  affirmance  to  be  without  prejudice  to  the 
rights  of  any  persons  as  against  Northrup  or  his  estate,  who 
were  not  parties  to  the  stipulation  befoie  the  surrogate. 

William  D.  Balcom  and  wife  v.   The  New 'York  Life  In' 

sitrance  and  Trust  Company,     J.  Rhoades,  for  appellants ; 

/     G.  Stevens,  (or  respondents.     Appeal  from  an  order  of  the 

fu^wlrlSrlm.    ^^^^'  chanccllor  of  the  eighth  circuit  disallowing  exception^ 

ficTiWti^uie?'  *°  ^  master's  report,  on  exceptions  to  defendant's  answer  for 

inipertinence.     The  chancellor  decided  that  the  provisions  of 

the  *20Utli  rule  of  thu  cour(^  as  revisjed  in  1844,  respecting  exr 

ceptions  to  an  answer  for  icnpertinence  in  the  cases  therein 

mentioned,  apply  to  an  answer  of  a  corporation  ^  although  the 

answer  of  a  corporation  need  not  be  put  in  an  oath,  even  if 

there  is  no  formal  waiver  of  a  sworn  answer,  in  the  bill. 

That  as  by  the  40ih  rule  no  exceptions  for  insufficiency 
are  allowed  to  an  answer  which  is  put  in  without  oath,  the 
general  traverse  is  all  that  is  necessary  to  put  in  issue  alle- 
gations in  the  bill  of  which  tho  defendant  is  ignorant,  and 
which  he  is  unwilling  to  admit.  And  that  a  circumstantial 
denial  of  such  allegations  as  to  which  the  defendant  is  en? 
tirely  ignorant  is  needless  prolixity  in  such  an  answer; 
whether  such  answer  is  put  in  by  a  corporation  or  by  a  na- 
tural person. 

Order  appealed  from  reversed  ^  and  exception  to  master's 
report  allowed.  Complainant  to  pay  costs  of  exceptions  to 
report  and  of  the  hearing  thereon,  and  of  the  appeal ;  whicif 
costs  are  to  be  offset  against  complainant's  costs  upon  the 
exceptions  to  the  answer  which  are  finally  allowed. 

Sarah  Dikeman  v.  Jemima  Dikeman  et  ah  R  W.  Borr- 
MEV,  for  appellant;  C.  Dewitt,  for  respondent.  Order  ap? 
pealed  frona  reversed,  bgt  without  costs  to  appellant^ 
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Baniel  B.  Davis  v.  Ehenezer  Clark  ei  ah  A.  f*.  SMixfl?, 
ibr  complainant ;  E.  Clark,  for  defendants.  Application  for 
a  retaxation  of  costs.  The  first  bill  of  costs  reduced  to  $17,- 
36,  and  tfie  efecond  to  f  15,43,  and  both  bills  difected  to  be' 
paid  within  twenty  days. 

William  W,  Mumford  v.  Asa  Sprague  et  ah  J.  A.  Spen- 
CBR,  for  appellant;  F.  M.  Haight,  for  respondent.  Order 
of  the  vice  chancellor  reversed  or  modified,  so  as  to  direct 
that  the  order  pro  confesso  against  Sprague  be  set  aside 
and  vacated,  on  payment  of  97  for  opposing  this  motion,  ancf 
on  payment  of  costs  of  entering  the  order  and  of  preparing 
cause  for  hearing.  Such  costs  to  be  paid  and  defendant's 
answer  perfected  within  twenty  days.  Proceedings  to  bo' 
stayed  in  the  meantime ;  wit^  /iberty  to  complainant  to  amend 
his  biH.- 

Ebenezer  Shsrwood^  adm^r.^  Sfc,  v.  CJurtis  Wooster.  Ja's 
Clapp,  for  appellant;  H.  R.  Mygatt,  for  respondent  Sen- 
tence and  decree  of  surrogate  affirmed  with  costs.  And  ap- 
|>ellant  to  pay  respondent  interest  on  the  amount  of  the  de-' 
cree,  from  July  12, 1841,  as  damages  for  the  delay  ajid  yex*' 
ation  causi&d  by  appeal. 


•The  subscriber  will  at  all  times  gi^e  hfs  prompi  HiietiMcIn  to  snch  couitMl 
business  before  tbe  Chancellor,  including  ex  parte  motions  necessary  to  be  hoard  m 
vacation,  as  m'ay  be  sent  to  him.  It  is  his  intention  hereaflef  to  attend  the  Chan- 
teller's  regular  and  special  terms  at  Albany,  as  well  as  tire  special  terms  held  at 
this  place.  Ue  will  also  atiead  the  regular  and  special  teriA^  of  the  Vice  Chancel* 
lor  of  the  Fourth  Circuit. 

Papers  intended  to  be  used  at  anry  of  the  tenos  held  at  4:lbhny  may  be  sent  to  the 
iare  of  the  Register  of  the  Court. 

O  L.  BA&BOUE; 

Saratoga  Sprinlgs,  May  T,  184t% 
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44 
44 


Ensign  «.  Colborn, 

Fsrmers*  Loan  &  Trust  Co.  v.  Williams, 

Ferguson  ».  Kimball — Rehearing— ju- 
riediction  in  foreclosure  suits  where 
less  than  8160  is  reported  due — 
mortgaged  premises  which  have 
been  sold  by  mortgagor  in  parcels, 
how  charged, 

Fisher  V.  Hall, 

Frazer  v.  Weatem, 


Oafr  o.   Bright,  35— Costs  in   suits 

brought  by  executors,  dtc-, 
I  Garrison  «.  Travis, 

Giles, a  lunatic,  matter  of,  10  (No, 

Glover,  matter  of, 
41 'Gould  V.Collins, 
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64 
35 
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39 
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23 
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III. 


58 


35 


61 
72 


(irandin  v.  Hagainan,  2ii 

Green  «.  Hicks—Exami nation  tif  a  (ic- 
feiidant  before  a  master,  in  a  cre'li* 
lors'  suit — form  of  order  of  refer- 
ence, where deleudanlappeare,  but 
does  not  give  the  consent  under  iho 
19th  rule— what  questions  defen- 
daut  is  buuDd  to  answer, 

Hall  V.  Fisher, 

Hammersley  v.  I*arker.  26 — Practice  in 

cases  ef  contempts,  29 

Hannom  v.  Curtis — Notice  of  motion  : 
when  it  most  state  the  grounds  of 
the  motion — admissions  of  assignor 
not  Uoding  upon  aisignees, 

Havens  «.  Bra<iner, 

Uigbie  V.  Brown— Kffect  of  submitting 
to  exceptions  to  answer,  or  the 
allowance  thereof — exceptions  to 
mas-er's  report  on  a  reference  of  a 
record  answer  on  the  old  exceptions 
—practice  where  a  3d  answer  is  re- 
ported insutfi'Tient, 

Hoag,  a  druiiKard,  matter  of, 

Hoaack  v.  Rogers — Attachments  for 
coDtempts  to  enforce  civil  remedies 
— deqoestfation,  when  proper  ; 
what  may  be  reached  by;  not  al- 
lowed where  deft,  cannot  be  im- 
prisoned, 

Howard  o.  Sheldon, 

Howell  V.  Ransom, 

Indiana  v.  Sherwood,  10— Champerty 
— Purchasei  of  subject  matter  of 
suit  cannot  proceed  in  name  of  com- 
plainant ;  but  must  file  a  new  bill, 

Ingraham  S.,  matter  of— Petition  for 
payment  of  a  debt  out  of  a  fund  in 
the  hands  of  a  receiver, 

Jackson  v.  Losee, 

Jarvis  v.  Palmer, 

Jencksv.  Alexander, 

Jowelt  V.  Belden — Exceptions  for  im- 
pertinence, when  they  will  prevent 
a  dissolution  of  injunction, 

Johnson  v.  Quae kenbush— When  ser- 
vice on  an  agent  will  not  give  party 
double  time — Incases  paper  recei- 
ved enlarges  the  time  instead  of  le- 
stri  Cling  it,  57 

Jones  V.  Siernbergh  — Liability  of  a 
guarantor  of  a  bond  and  mortgage 
to  be  made  a  party  to  bill  of  fore- 
closure, and  to  have  a  dpcree  over 
against  him— Form  of  decree  in 
such  a  case,  Afi 

Judd  «.  Van  Cortland,  63 

King  V.  Wilcox,  11  — Uijihl  of  snbsr- 
qnent  creditois  to  set  aside  afraiul* 
ulent  deed,  lA  i^No,  3,)' 


LaGrange  v.  L'Atfiur.reux,  26 

Lakens  v.  Pielden — Under  an  order  for 
a  commission  to  rake  an  answer,  a 
demurrer  caunotbe  receivet^    10  (No.  3.) 
L'Amoureuz  V  Van  Rensselaer,  27 

Leele.  E.  B.,  matter  of-~inriad lotion  of 
chancellor  where  a  relative  is  a 
parly,  41 

Linsman  v.  Stevens,  37 

Loveland  v.  Burnham,  26    BoAd  on  la- 

suing  injunction,  di 
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21 
72 
44 
60 
52 
9  (No.  3.) 
10  (No.  3.) 
17 
22 
23 


McArthurv.  Hoysradt. 
McCormick  v.  Chamberlain — Effect  of 
allowing   plea    to    stand    for   an 
answet;  effect  of  giving  leave  to 
except  thereto — Liberty  to  except 
to  answer  tor  insufficidDcy  refused 
if  oalh  waived, 
McGeoch  v.  Bullions— Passing  an  ac- 
count pending  an  appeal 
McCorkerr.  Brady, 
Mann  v.  Cooper, 
66j  Maples  v.  Howe, 
17|  Marvin  V.  Van  Hoesen, 
Matter  of  Hoag,  a  drunkard, 
Giles,  a  lunatic, 
McCleland,  a  lunanc, 
ingrahum. 
©lover. 
Pet.  of  Bank  of  Orleans  v. 

Austin,  23 

Stafford,  a  drunk  ant,  24 

Kussel,  a  lunatic,  24,  25 

Petition  of  Hofforao,  in  mat> 

ter  of  Stafford, 
White,  a  drnokard. 
Petition  of  F.  E.  Parker, 
f:.  B.  Leefe, 

Pet.  of  J.  M.  Schermerhorn^ 
Moehring  v.  Mitchell — Power  of  a  /«m# 

covert  to  make  a  will, 
Mohawk  &  Hudson  R.  R.  Co.  v.  Davi- 

son,  9(No»3.) 

Morli^y  t;.  Green,  11 

Murray  v.  Hay— Form  of  ati  order  to 
close  proofs — Joinder  of  several 
complaints,  in  what  cases  proper  in 
a  bill  to  restrain  a  Duisaiice»  35 


National  Fire  Ins.  Co.  v.  Sackfltt.  21 

Neameth  v.  Ha Isied— Practice  in  credi- 
tors* suits;  cooy  ori9l8tru]etobe 
serverl  with  su(>p(Bn« ;  serving  a#ier 
notice  of  appearance  not  sufficient ; 
irregularity  bow  to  be  objected  to ; 
when  receiver  may  be  applied  for,  17 
New-York  Life  ins.  &  T.  Co.'r.  Milnor 
—  Form  of  decree  of  foreclosure 
where  separate  parcels  have  been 
sold  or  incumbered  by  mortgagor 
nfipr  date  of  compt'f.  mortgage^— 
Right  ot  Way  of^necessity,  67 


24 
28 
39 
41 
60 

60 
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North  V.  North — Alimony  allowed, 
thongh  complainant  denies  Talidity 
of  marriage, 

Northrupv.  Metcalf, 

Otis  V.  Forman— Costa ;  what  items  are 
taxable — Decree  need  not  contain 
an  award  of  ezecation  for  cosia, 

Outtrio  V.  Graves, 

Palmer  v.  Talcott, 

Parker,  matter  of  petition  of, 

Pattison  v  Pattison, 

Pearaali  v.  Ostrander, 

Penniman  v.  Norton— Parties ;  aa- 
signees  of  insolvent  defendant; 
representatiies  of  a  decndent ; 
bankrupt ;  reviving  suit  against  as- 
signee of  bankrupt ;  purchaser  from 
assignee, 

Pentx  V.  Uawley, 

Piatt  V.  Liitell, 

Proctor  V.  Wanmaker. 

Poultney  V.  Wambaugh, 

Pulver  V.  Thayer,  27, 


51 
10 


19 
36 

32 
39 
21 
28 


Quackenbuah  v.  Leonard, 


35, 


Rapelye  v.  Hoyt, 

Renwick  v.  Renwick, 

Robertson  v.  McGeoch— Right  of  an 
executor  to  retract  his  rennncia- 
tion,  10  (No. 

Rnssell,  a  lunatic,  matter  of,  24— No- 
tice to  lunatic  of  execution  of  com- 
miasion;   lunatic  to  be  produced 


50 
39 
41 
56 
1 
31 
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before  jury;   practice 
chaigtng  commisaion, 


aa  to   dis< 


SanfoFd  v.  The  Trust  Fire  Ins.  Co., 
Sazton  and  wife  v.  Stowel I— Proceed- 
ings to  strike  a  solicitor  from  the 
rolls— Order  to  dismiss  bill  on  pay- 
ment of  costs  is  conditional;  effect 
of  aa  abaolute  order  of  dismissal, 


25 
2 


Sche. .«ierhorn  J.  M.,  matter  of, 

Shaw  V.  McNish— Costs  in  foreclosure 
suits  where  suit  is  settled  before 
answer  or  a  decree  pro  con/esaof 

Sherman  v.  Long, 

Snediker  v.  Pearson^-'Award ;  arbitra- 
tors must  all  meet,  &c.. 

State  of  Indiana  V.  Sherwood, 

Stevenson  v.  Stevenson, 

Stewart  9.  Burt, 

V.  Green — Creditors  bill  need 


60 


72 
26 


41 

10,  47 

21 

65 


not  allege  that  judgment  was  dock 
eted  in  county  clerk's  office — mode 
of  verifying  bills,  2 

Stoney  v.  Am.  Life  Ins.  At  T.  Cc,    9  (No.  3.) 
Stronr  v.  Waterman — Right  of  Seneca 
Nation  of  Indians  to  sue  for  tres- 
pass on  their  lands,  &c., 
V.  Wilkin, 


Stuyvesant  v.  Mayor  &c.  of  New- York, 

Tone  V*  Brace, 

TripD  V.  Vincent— Effect  of  releasing  a 
aebt  secured  by  moil  gage — Effect 
of  discharging  personal  liability  of 
mortgagor. 

Van  Amringe  v.  Van  Amringe, 
Vroom  V.  Johnson, 


13 
26 
27 


10 


63 

15 
56 


Wambaugh  v.  Gates,  1 

W hite  a  drunkard ,  matter  ol,  28 

Williams  v.  Harden— Liability  of  £x*r 
for  costs  of  a  bill  of  discovery — Re- 
quisites of  a  bill  of  discovery — 
what  evidence  ma^  be  required  by 
Ex'r  ot  justness  of  a  claim— When 
a  bill  of  disciv^ery  in  aid  of  a  de- 
fence at  law  will  lie,  55 
Winaor  v.  Orcutt,  15 — As  to  amount  of 
matter  in  controversy  requisite  to 
give  the  court  jurisdiction,  11  (No. 3.) 
Wyckoff  V.  Remsen,  10 


Young  V.  Borat. 
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N.  B.  The  whole  of  No.  3  of  this  volume  having  been  wrongly  paged,  (L  e., 
with  the  same  figures  as  No.  2,)  it  has  been  necessary  in  the  above  Table,  to 
distinguish  the  cases  in  that  No.  by  adding  the  *'  No.  3  "  to  the  page. 
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Tol.  T.]  SABITOGA  SPRINGS,  April  1,  lUi.  [Ho.  1. 

*  ■       '■  ■     ■■■    ■  II  ^1^^—  at ^-^»i.«— 

Court  ot  €I)anarg^ 

DECISIONS  OF  THE  CHANCELLOR, 

APRIL  1,  1845. 


Samuel  Poullney  et  ah  v.  William  Wamhaxigh.  J.  A.  CoL- 
liiER,  for  complainants;  Z.  A.  Leland,  for  defendant  Ap- 
plication to  dissolve  injunction  denied,  but  without  costs ;  and 
with  liberty  to  the  complainants  to  make  such  application  to 
the  vice  chancellor,  in  the  first  suit,  as  they  may  be  advised. 

William  Wamhaugh  v.  Archibald  H,  Gates  et  ah  J.  A. 
Collier,  for  appellants;  Z.  A.  Leland,  for  respondent.— 
Appeal  from  decree  of  the  vice  chancellor  of  the  sixth  cir- 
cuit. Decree  reversed,  and  bill  dismissed  with  costs  as  to  all 
the  appellants  except  Samuel  Boyer,  but  without  prejudice  to 
their  rights  in  any  future  litigation.  Judgment  declared  to 
^je  in  full  force  as  against  S.  Boyer,  notwithstandig  the  sale 
on  the  execution ;  and  a  reference  directed  to  a  master  to 
take  an  account  of  the  personal  estate  of  the  testator  which 
came  to  the  hands  of  the  executors.     Proceedings  remitted. 

Hezekiah  Howell  et  ahy  exWs^  tfc.  v.  Adam  G.  Ransom  et  al, 
J.  A.  Collier,  for  appellant ;  W.  M.  Patterson,  for  the 
respondents.     Decree  appealed  from  affirmed  with  costs. 

Jolin  Ensign  v.  Adolphus  Colhorn  et  ah  A.  C*  Hand,  for 
complainant ;  J.  Rhoades,  for  defendants.  Order  appealed 
from  reversed.     Costs  of  appellant  to  abide  the  event 

8tisan*Ann  De  Rose  v.  Ann  Fay  et  ah  J.  J.  Richardson^ 
for  complainant ;  W.  S.  Sears,  for  defendants.  Order  ap- 
pealed from  reversed  and  modified;  without  costs  to  either 
party  as  against  the  other,  upon  the  appeal 

1 


4 

Lewit  Curtii  et  al  v.  Judiah  Ellsworth  et  at  Jwlidh  Ells' 
worth  V.  Lewis  Curtis  et  al.  J.  Ellswoktm,  for  petitioner; 
W.  C.  NoYss,  for  Curtis  and  others ;  G.  N.  Trrus,  for  D. 
Leavitty  receiver.  Order  allowing  complainant  in  cross  suit 
to  file  a  supplemental  bill.  And  in  case  the  same  is  filed,  de- 
fendants directed  to  answer  the  same  and  the  cross  bill  within 
the  usual  time,  and  to  answer  both  together.  Costs  of  this 
application  to  abide  the  event  of  the  suit  and  to  be  costs  in 
the  cause. 

Arthur  McArtkur  et  al.  adni^rSf  dfc.  v.  Jacob  A.  Hoysradt 
ei  al.  K.  MiLLBK,  for  appellant ;  S.  Stivens,  for  respon- 
dent Order  appealed  from  reversed;  and  a  reference  di- 
rected to  a  master  to  ascertain  and  report  the  amount  for 
which  the  defendant  John  Hoysradt  ought  to  be  made  ac- 
countable.  Costs  of  reference  to  abide  the  iiirther  order  of 
the  court 

John  Siewartj  Jim.  et  al.  v.  John  R.  Green  et  aL    J.  Gam« 

Creditor'!  bin    SON,  for  appellanta ;  B.  Slosson,  for  respondent    Decided 

rbatiuJSairaSr  ^^^'  whcre  a  creditor's  bill  shows  that  an  execution  has  been 

Momre'ierk^s    '^^ued  against  the  real  as  well  as  the  personal  estate  of  the 

office.  judgment  debtorst  and  that  it  has  been  returned  unsatisfied, 

it  is  sufficient ;  where  it  appears  that  the  defendants  resided 

in  the  county  to  which  such  execution  was  issued ;  and  that 

it  is  not  necessary  the  bill  should  allege  that  the  judgment 

was  docketed  in  the  county  clerk's  office. 

iBffbuii/  That  where  there  is  nothing  stated  in  a  bill  of  complaint 

on  the  information  and  belief  of  the  person  swearing  to  the 

same^  it  is  sufficient  for  him  to  swear  that  the  bill  is  true  to 

the  knowledge  of  the  deponent,  except  as  to  the  matters 

which  are  therein  suited  to  be  on  his  information  and  belief. 

Order  of  reference  modified,  and  affirmed  with  costs. 

Miehael  Sanford^  receiver  Sfc.  v.  The  Jhist  Fire  Insure' 

once  Company  et  aL     E.  H.  Owbn  and  A.  S.  Jornsoit,  for 

appellants ;  G.  N.  Titus,  for  respondents.    Decree  appeal*- 

ed  from  affirmed  with  costs. 

Luther  C.  Saxion  and  wife  v.  James  Stowell  et  al.  The 
same  v.  James  Slowellf  Samuel  Crafts^  et  aL  t  L.  C.  Sax- 
ton,  for  complainants ;  W.  CuArTSi  for  defendants,    Deci- 


ded  that  the  prope?  coarse,  to  have  a  solicitor  stricken  from  l^H^.^'^^^^ncCw 
the  ttAhf  is  to  file  ehargesv  aecompanied  by  afEdavits  support-  ^'*""  ''*^  '^''^ 
log  the  same,  and  to  obtain  an  order  that  he  show  cause,  at  a 
lime  to  be  specified  1^  the  court,  why  he  should  not  be  strick- 
en (from  the  rolls,  and  that  a  certified  copy  of  the  charges  and 
of  the  order  to  show  cause  mast  be  serred  upon  the  person 
•eeiised  such  time  before  the  day  appointed  for  showing 
cause  as  the  court  may  direct 
That  where  the  oomplainant  enters  a  common  order  tooriiertorfUmiM 

*  bill  on  payment 

dismiss  his  bill  upon  payment  of  costs,  the  order  is  condition-  orcost*,  u  con. 

al,  and  if  he  commences  another  suit  before  such  coste  are 

paid,  or  at  least  kaTC  been  tendered,  the  pendency  of  the  first 

euit  may  be  pleaded  in  abatement  of  the  second.    But  that 

where  the  oomplainaot  enters  an  absolute  order  to  dismiss  his  ^^^  order  of 

bill,  widi  costs  to  be  paid  to  the  defendants,  they  may  either  ^  •<»i»»i* 

treat  it  as  a  TaKd  decree  and  proceed  to  collect  their  costs 

thereon  as  if  it  had  been  actually  entered  by  order  of  the 

court,  or  may  treat  it  as  irr^alar  and  apply  and  bare  it  set 

aside  on  that  ground. 

The  senrice  of  the  subpcsna  in  the  first  cause,  and  all  sub* 
aequeat  proceedings  thereon,  set  aside  for  irregularity,  with 
cosu  to  be  taxed,  and  proceedings  ordered  to  be  stayed  in 
both  causes  until  the  costs  of  the  former  suit  are  paid,  togeth- 
er with  costs  of  this  motion. 

3%e  PrMtidenl,  Dkreeian  and  Company  of  ike  Bank  of 
Monroo  v.  Jacob  Widmer  oi  aL  M.  T.  Rbynolds,  for  com- 
plainants ;  H.  Gat,  for  defendants.  Application  to  scU  aside 
decnse  of  vice  chancellor  and  all  subsequent  proceedings,  de- 
nied with  912  costs. 

irenry  McCormiek  %  Cahin  T.  Chamberlain  et  al  T.  T. 
Sasftwoon,  for  appeUaat ;  A.  S.  Divbn,  for  respondents. — 

Appeal  from  a  decree  of  the  vice  chancellor  of  the  eighth 
circuit  dismissing  the  complainant's  bill.  In  this  case  the 
ehancellor  decided  that  where  answer  upon  oath  is  not  wniv-  in/pie!iu«und 
ed,  if  a  simple  plea  to  the  whole  bill  is  allowed  to  stand  for  **'"  *»"^*'- 
en  answer  without  giving  to  the  complainant  liberty  to  ex- 
cept to  the  same,  and  where  the  plea  is  not  accompanied  by 
an  answer  so  as  to  entitle  the  complainant  to  except  without 


special   leave,   the  order  af  the  court  necessarily  impTie!^ 
that  the  plea  is  deemed  sufficient  as  an  answer*  though  not 
necessarily  a  full  and  perfect  defence.     But  that  when  tho 
SaJ?io^eiceifi  Complainant  is  allowed  to  except  to  the  answer  for  insufficien- 
thcreto.,  ^^^  j^  ^^^^  ^  case,  the  order  allowing  the  plea  to  stand  for 

an  answer  with  leave  to  except  thereto  for  insufficiency  only 
implies  that  the  plea  contains  matters  which  if  put  in  the 
form  of  an  answer  would  have  been  available  as  a  defence 
to  the  whole  or  a  part  the  matters  which  it  professes  to  cov- 
er. But  that  the  complainant  is  permitted  to  except  to  it  as 
an  answer  because  he  i»  entitled  to  a  further  discovery  in 
reference  to  matters  4>f  the  bill.  That  the  complainant  is  not 
obliged  to  except  to  such  an  answer,  although  tlie  order  allow* 
ing  the  plea  to  stand  for  an  answer  gives  hin>  liberty  to  call 
for  a  further  answer  by  exceptions  for  insuffiuoncy  ;  but  ho 
may  file  his  replication  and  proceed  to  take  proofs  as  to*  all 
the  material  facts  charged  in  the  bill,  in  the  same  manner 
as  if  the  plea  hnd  been  put  in  as  an  answer  originally. — 
libeny  to  ex-  That  liberty  to  except  to  an  answer  for  insjifficiency  is  never 
f«r  iDBufficieiicy  granted  where  an  answer  on  oath  is  waived  by  the  complai- 
waived.  naut's  bill.     And  that  allowing  a  plea  to  such  a  bill  to  stand 

for  an  answer^  without  any  provision  in  the  order  that  the 
complainant  be  at  liberty  to  except  for  insuffieiency,  is  no 
evidence  that  the  court  consider  the  allegations  of  the  plea  as 
^  full  and  perfect  defence  to*  the  suit.  But  that'd&an  answer  ^ 
to  such  a  bill  is  sufficient  as  a  pleading  to  put  Jijtr' issue  every  .' 
material  allegation  in  the  bill  which  is  not  anj^vbl'e8  and  ad- 
mitted by  tl>e  defendant,  under  the  provisions  of  the  40th 
rule  of  this  court,  allowing  a  plea  to  a  bill  in  which  the  an- 
swer upon  oath  is  waived,  to  stand  as  an  answer,  must  ne- 
cessarily have  the  same  effect  as  if  the  same  defence  had  been 
put  in  by  the  defendant  in  the  form  of  an  answer  originally. 
Decree  appealed  from  affirmed,  with  costs. 
Josiak  Barber  v.  Jared  W,  Spencer^  et  aL  W,  T,  Wor- 
sen, for  complainant ;  W.  W.  Campbell,  for  defendant — 
Motion  to  dissolve  injunction  denied,  Complainant's  costs  of 
opposing  motion  to  abide  the  event  of  the  suit. 

The  Uiica  Insurance  Company  v.  Jarnes  Lynch  el  ah    W, 
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C.  Notes,  for  complainant;  M.  T.  Reynolds,  for  receiver. 

Tlie  chancellor  decided,  in  this  case  that  the  couit  in  charg- Traate^s wh«« 

...  Ill  .     ,  charceablc  wiUl 

jng  a  trustee  with  interest  where  he  has  merged  the  trust  iQier«A. 
fund  with  his  own,  or  has  neglected  his  duty  in  relation  to 
the  fund,  does  not  always  proceed  upon  the  ground  that  the 
arustee  had  made  a  profit  by  his  breach  of  trust.  But  that  he 
is  not  permitted  to  make  a  profit  out  ol'  tlie  trust  fund  for  his 
own  benefit;  and  if  he  has '  employed  the  fund  in  trade* 
^herc'.by  he  has  made  more  than  simple  interest,  he  may  be 
charged  with  the  whole  of  such  profits  either  by  making  pe- 
riodical rests  and  charging  him  with  compound  interest,  or 
in  such  other  manner  as  may  best  cany  out  the  principle  of 
giving  the  cestui  que  trust  the  benefit  of  all  profits  made  be- 
yond the  simple  interest. 

That  in  cases  of  that  kind  the  principle  of  the  court  is  to 
allow,  simple  interest  only  where  it  is  evident  that  the  profits 
made  by  tlie  trustee  could  not  have  exceeded  that  amount. 
But  if  it  is  doubtful  whether  the  profits  were  not  greater,  to 
allow  the  cestui  que  trust  to  elect  between  such  interest  and 
an  inquiry  as  to  the  actual  profits  made  out  of  the  trust  fund. 
And  that  siating  the  account  with  periodical  rests,  and  com- 
pounding the  interest,  is  only  a  convenient  mode  adopted  by 
the  court  to  charge  the  trustee  with  the  amount  of  profits  sup- 
posed to  have  been  made  by  him  in  the  use  of  the  money, 
where  the  actual  amount  of  profits  beyond  simple  interest 
which  he  has  made  cannot  bo  ascertained.  Yet  that  it  does 
not  follow  from  this,  that  the  trustee  who  has  mixed  the  trust 
funds  with  his  own*  and  has  violated  the  trust  by  using  the 
fund  himself,  or  by  loaning  it  to  others  witliout  interest,  is  to 
be  excused  from  the  payment  of  simple  interent,  although  he 
may  not  have  actually  made  a  profit  upon  the  .trust  fund  equal 
to  the  simple  interest.  But  that  where  the  trustee  mingles 
the  trust  funds  with  his  own  and  uses  the  samo  or  any  part 
thereof  in  violation  of  the  trust,  he  is  to  be  charged  with  in- 
terest on  the  fund. 

Decided  also  that  the  master  was  rightin  this  case  in  charg- 
ing the  receiver  with  interest  on  the  fnnds  in  his  hands,  and 
vhich  were  mingled  with  his  own  moneys  in  bank  and  loan- 


ed  out  from  time  to  time  to  others^  or  drawn  out  for  his  own 
temporary  purposes. 

Exceptions  to  the  master's  report  overruled  wifh  eosts  to 
be  taxed,  and  master's  report  confirmed.  Receiver  ordered 
to  pay  over  to  the  master  the  balance  due  from  him  as  asoer* 
tained  by  the  report  of  the  master,  with  the  interest  thereon 
from  the  date  of  the  master's  report 

Frederick  W.  Aiken  et  al  v.  Aunyofi  W.  Martin.    M.  T. 

Reynolds  and  C.  A.   Puoslbt,  for  defendante;  8.  8tb* 

vBNs,  for  Tan  Epps*    Decided  that  where  a  deed  or  instni* 

Practice  as  to    meut  which  a  party  wishes  to  prove  as  an  exhibit  is  in  the 

producioir  pa* 

pen  before  an   hands  of  a  third  person  who  is  unwillinir  to  produce  the  anroe^ 

czauiiner.  0       >  . 

the  proper  course  is  to  compel  him  to  produce  it  under  a  sub* 
pcena  duces  tecum,  and  to  have  his  witnesses  in  attendance 
to  prove  the  exhibit,  or  to  be  examined  in  relation  thereto, 
when  it  is  thus  produced.  That  until  the  deed  or  instrument 
is  duly  proved  or  is  referred  to  in  the  examination  of  some 
witness  in  the  cause  as  an  exhibit,  neither  the  party  nor  the 
examiner  has  a  right  to  deprive  the  person  producing  such 
deed  or  instrument  of  the  custody  or  possession  thereof.*^ 
That  when  a  deed  or  other  instrument  is  proved  er  made  an 
exhibit  before  the  examiner  he  is  beund  to  retain  it  and  to  re* 
turn  it  with  the  original  depositions  to  the  register  or  clerk  ( 
unless  the  parties  consent  that  he  may  take  a  copy  of  the  ex* 
hibit  and  return  the  same  instead  of  the  original 

But  that  where  a  deed  or  instrument  is  in  the  bands  of  a 
third  person  who  produces  it  under  a  subpcena  duces  Iscobs 
the  party  against  whom  it  is  produced  has  no  right  to  insist 
that  the  person  thus  producing  it  should  be  sworn  as  a  wit* 
ness  so  as  to  give  such  party  the  benefit  of  a  cross  exnmina* 
tion,  jalthough  such  witness  is  interested  in  his  &vor«  That  in 
this  court  it  is  the  privilege  of  the  person  who  is  thus  subpoina* 
ed  to  produce  a  paper  to  be  sworn  in  relation  to  the  piodoeliott 
of  the  paper,  to  enable  him  to  state  upon  oath  the  reasons 
-why  he  should  not  be  compelled  to  produce  it.  That  after 
the  witness  has  been  sworn  and  stated  upon  oath  his  reasons 
why  he  ought  not  to  be  required  to  produce  the  paper,  if  the 
examiner  decidea  that  the  reaaona  act  iimlBcieiil  «bo  wjl» 


ness  must  produce  the  paper ;  or  the  court  upon  an  applica- 
tion for  that  purpose  will  compel  him  to  attend  again  before  the 
examiner  and  produce  the  paper,  and  pay  the  costs  of  hit 
former  refusal,  if  it  turns  out  that  the  decision  of  the  exami- 
ner was  right. 

Motion  for  an  order  that  Van  Epps  the  witness  again  ap- 
pear before^  the  examiner  and  produce  the  agreement  denied,, 
witli  $10,  costs. 

Runyon  W.  Martin  et  al  v.  Frederick  W.  Aiken  et  ah  C. 
A.  PuGSLXT,  for  complainant ;  C.  Stxvens,  for  defendants* 

Motion  to  amend  bill  of  complaint  denied  with  costs. 

George  JZ.  Chittenden  v.  James  Fisher  et  ah  B.  F.  A  oak, 
for  complainant ;  J.  W.  Thompson,  for  defendants.  Order 
to  take  the  bill  as  confessed,  and  all  subsequent  proceedings, 
set  aside ;  with  liberty  to  defendant  to  put  in  his  answer, 
within  twenty  days.  Complainants  costs  to  be  costs  in  the 
cause. 


The  subscriber  will  at  all  times  g lire  his  prompt  attention  to  snch  counsel 
buiness  before  the  Chancellor^  including  ex  parte  motions  necessary  to  be  heard  in 
Tacation,  as  may  be  sent  to  him.  It  is  his  Intention  hereafter  to  attend  the  Chan- 
cellor's regular  and  special  terms  at  Albany,  as  well  as  the  special  terms  held  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  Chancel- 
lor of  the  Fourth  Circuit. 

Papers  intended  to  be  used  at  any  of  the  texins  held  at  Albany  may  be  sent  to  the 
care  of  the  Register  of  the  Court, 

O  L.  BABBOURj 

Saratoga  SpriogSi  May  7, 180. 
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John  Jewett  et  al.  v.  Charles  Belden  et  al.  S.  P.  Nash, 
for  the  appellants;  B.  W.  Bonnet,  for  the  respoDdents. 
This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  first  circuity  refusing  to  dissolve  an  injuuction  restraining 
the  defendants  from  proceeding  in  a  suit  at  law  brought  by 
them  against  the  complainants*  The  injunction  was  granted 
upon  a  mere  bill  of  discovery  to  aid  the  complainants  in  .their 
defence  in  the  suit  at  law ;  and  the  application  to  dissolve  the 
injunction  was  denied  upon  the  ground  that  exceptions  had 
been  filed  to  the  answer  for  impertinence. 

The  Chancellor.     In  the  case  of  l4^ingston  v.  Living"  Exceptions  for 
»/on,  (4  Paige's  Rep.  Ill,)  this  court  decided  thai  exceptions  !Sfcn"herwi'ii 
to  an  answer  for  impertinence  merely,  or  for  scandal  and  ruTion"onnjunci 
impertinence,  were  not  sufficient  to  prevent  the  dissolution  of  ^'°"' 
an  Injunction  where  the  bill  was  fully  answered.     And  I  can 
see  no  good  reason  for  applying  a  different  rule  to  the  case 
of  a  bill  of  discovery  in  aid  of  a  defence  at  law.     It  is  true, 
the  answer  must  be  used  together  as  an  entirety  if  it  is  used  as 
evidence  in  the  action  at  law  before  the  exceptions  are  dis- 
posed of,  and  the  impertinent  matter,  if  any,  has  been  ex- 
punged.   But  the  complainant  in  a  bill  of  discovery  is  not 
entitled  to  call  for  the  discovery  of  a  mere  insulated  fact  in 
aid  of  his  defence,  and  to  deprive  his  adversary  of  the  benefit 
of  a  full  answer  showing  that  in  reality  no  valid  defence  to 
the  action  at  lai?  exists,    ^^^-v^^ 

a 
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The  complainant  therefore  must  state  in  his  bill  the  nature 
and  substance  of  his  defence  to  the  action  at  law ;  and  nothing 
contained  in  tiie  answer  can  be  deemed  impertinent  which 
tends  to  disprove  the  existence  of  such  a  defence  as  is  stated 
in  the  bill  of  discovery.  The  complainant,  thereforot  must 
show  that  some  actual  injustice  or  injury  will  result  to  him, 
from  impertinent  matter  inserted  in  the  answer  to  his  bill  of 
discovery,  to  entitle  him  to  retain  the  injunction  until  his  ex- 
ceptions to  the  answer  have  been  disposed  of  by  this  court 

It  is  difficult  to  ascertain  from  the  bill  in  this  case,  what  la 
the  precise  nature  of  the  defence  which  the  complainants  ex- 
pect to  establish  by  the  particular  discovery  called  for  by  tho 
bill ;  and  upon  the  necessity  of  which  discovery  their  claim 
[  an  injunction  was  based.  I  think  therefore  that  an  injunc- 
tion should  not  have  been  granted  upon  this  bill  originally. 
The  reAisal  to  dissolve  it  after  a  full  answer,  and  when  no 
technical  rule  of  the  court  required  its  continuance  until  these 
exceptions  for  impertinence  were  disposed  of,  was  of  course 
erroneous.  The  order  appealed  from  must  for  these  reasons 
be  reversed  with  costs ;  and  the  injunction  is  dissolved. 

The  State  of  Indiana  v.  Merrill  B.  Sherwood  et  al. — 
J.  Howe,  for  complainants;  S.  Sherwood,  for  defendant. 
Application  of  defendant  Griffin  to  dissolve  the  injunction,  as 
to  him,  denied,  with  costs  to  abide  the  event 

William  Tone  v.  Harvey  Brace.  C.  M.  Lee,  for  appel- 
lant; J.  W.  Gilbert,  for  respondent  Decree  appealed 
from  affirnted  with  costs,  and  proceedings  remitted* 

Abraham  Wyekoff  ▼.  Peter  V.  Remsen  et  aL  J.  A.  Lott, 
for  appellant;  S.  F.  Clarksok,  for  respondent  Decree 
appealed  from  affirmed,  with  costs. 

Gardner  JET.  Northrup  et  aL  v.  Abigail  Metcalf  et  al 
H.  Vandbr  Ltn,  for  appellants ;  R.  Campbell,  for  respon« 
dents.  Decree  of  the  vice  chancellor  of  the  fifth  circuit  af- 
firmed, with  costs. 

John  H.  Dykers  et  al,  v.  The  Leather  ManufactwenP 

Bank.    J.  W.  Gerard,  for  appellant ;  T.  R   Lee,  for  res- 

iHuiki.  Priority  pondents.    The  Chancellor  decided  in  this  case,  that  the 

preference  ia.  dmwing  of  A  chcck  upoo  a  bank  gires  the  drawee  no  specific 
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Iten  upon  (he  funds  of  the  drawer,  in  such  bank,  as  against 
the  holders  of  other  checks  subsequently  drawn  by  him. 
That  the  officers  of  banks  are  not  obh'gedt  at  their  peril,  to 
settle  the  conflicting  claims  of  the  holders  of  checks  as  to 
their  rights  of  priority  arising  from  the  time  of  drawing  such 
checks.    That  the  officers  of  a  bank  upon  which  a  check  is  Drawer  maf  for. 

a  bid  iiavuienL 

drawn  cannot  be  compelled  by  the  payee  to  pay  it,  after  they 
have  been  forbidden  to  do  so*  by  the  drawer. 

Decree  of  assistant  vice  chancellor  affirmed  with  costs. 

Thomas  W.  Morlcjf  et  al.  v.  Thotnas  F.  Green  et  al. 
H.  F.  CLABKy  for  appellant;  J.  Rhoadbsi  for  respondent. 
Order  appealed  from  affirmed,  with  costs. 

Iknid  Balde  v.  Henry  8nulh  et  aL    Mattcson  ds  Doo-  Accord  withottc 
LiTTLKi   for  complainants;  S.   Chxbvxr,   for   defendants. dri«chaV«"ur^ 
Decided  that  an  accord  without  satisfaction«-as  for  example,  °  '"^^'^ ' 
an  agreement  to  receive  property  in  part  payment  of  a  judg* 
ment,  and  an  endorsed  note  for  the  balance — is  not  a  dis* 
charge  of  the  judgment,  so  as  to  prevent  the  filing  of  a  ere* 
ditor's  bill  and  the  appointment  of  a  receiver. 

Decided  also,  that  an  offer  by  adefendant  in  a  judgment  to  Efl^^iofofferin 
turn  out  to  the  sheriff  sufficient  property  to  satisfy  the  execu*  ^ '"[J  JjJ^pj^p* 
tion,  is  00  defence  to  the  appointment  of  a  receiver  upon  a 
creditor's  bill ;  as  the  defendant  has  his  remedy  against  the 
sheriff,  if  he  makes  a  false  return. 

Usual  order  of  reference  to  a  master  in  the  county  of  Sara- 
toga to  appoint  a  receiver. 

Jonathan  Kingei  aL  v.  John  T.  Wikox  et  aL  J.  W.  61L- 
BBET,  for  appellants ;  N.  Griffin,  for  respondents.  Decree 
appealed  from  modified  and  affirmed  with  costs. 

Oliver  BeHey  et  aL  v.  Chrdner  Lawrence  et  aL  6.  Law- 
BiCiicB  and  S.  Stbvbns,  for  appellant;  B.  Davis  Noxon,  for 
lespondents.  Decree  appealed  from  reversed,  so  far  as  it 
affects  the  rights  or  interest  of  the  appellant  Lawrence ;  and 
Ihe  bill,  as  to  him,  dismissed  with  costs.  Proceedings  remit- 
ted  to  the  vice  chancellor,  so  that  the  proper  directions  may 
be  given  for  the  discharge  of  the  receiver  and  the  settlement 
of  his  accounts  if  he  has  received  the  bond  and  mortgage)  or 
the  proceeds  thereof. 


William  Uoward  v.  Josiah  Sheldon  el  at.  S.  Matthews, 
for  ihe  complainant;  M.  T.  Reynolds  and  F.  M.  EIaight, 
for  defendants.  The  part  of  the  decree  appealed  from  by 
complainant  modified,  so  as  to  declare  that  the  general  dis- 
missal of  the  bill  as  to  the  defendant  Benedict  shall  be  with- 
out prejudice  to  the  rights  of  the  complainant  in  any  (ulure 
litigation  in  reference  to  the  furniture,  horses,  and  carriages. 
And  upon  the  cross  appeal,  the  bill,  as  to  all  the  other  mat- 
ters in  controversy  in  this  suit,  dismissed  without  prejudice  to 
either  of  the  parlies  in  any  future  litigation ;  with  costs  to 
Benedict  and  Sheldon  upon  their  cross  appeal ;  but  without 
costs  to  either  party  upon  complainant's  appeal. 

Philip  Crippen  v.  Amos  H.  Brown  ei  ah     J.  V.  L.  Pruyn, 

for  complainant ;  A.  Bicker  and  A.  Taber,  for  defendants. 

Application   for   re-taxation  of  costs,  on  dismissal  of  bill. 

Co*tfi,  what       Decided  that  the  charge  for  counsel  perusing  and  sigoiug 

jmA  are     •    ^^^^^^^  j^  ^^xable,  although  the  counsel  whose  name  alone  is 

affixed,  is  the  solicitor  in  the  cause. 

That  it  is  useless  prolixity  to  set  out  at  length,  in  an  an- 
swer, the  provisions  of  the  revised  statutes  relative  to  usurious 
contracts,  &c 

That  the  request  to  the  register  to  enter  the  appearance  of 
tt  defendant  is  not  a  notice,  nor  taxable  as  such.  Nor  is  a 
charge  for  attending  the  register  to  enter  an  appearance. 
JNor  a  charge  for  engrossing  a  list  of  witnesses  ;  or  a  notice 
that  a  list  of  witnesses  is  soch. 

That  the  8th  section  of  the  act  of  May,  1840,  concerning 
costs  and  fees  in  courts  of  law,  and  for  other  purposes,  (^Laws 
of  1840,  p.  331,)  was  intended  as  a  substitute  for  the  33d 
section  of  the  general  fee  bill  contained  in  the  revised  stat- 
utes ;  and  that  the  allowance,  in  the  8th  section  of  the  act  of 
1840,  of  fifty  cents  a  day  for  attendance,  and  four  cents  per 
mile  for  travel  fees,  embraces  the  proper  rate  of  compensa- 
tion to  be  paid  to  witnesses  for  their  services  in  suits  in  the 
courts  of  equity  as  well  as  in  courts  of  law  which  are  courts 
gf  record.  - 

That  the  proper  mode. of  charging  for  witnesses'  fees,  in  a 
bill  of  costS|  is  to  state  therein  the  name  of  the  witness,  the 
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number  of  days  he  attended,  and  the  distance  of  bis  residenca 
from  the  oflice  of  ihe  examiner,  or  from  the  place  of  his  ex- 
amination. And  that  the  usual  affidavit  that  the  disbursb- 
ments  charged  in  the  bill  have  been  actually  aiid  necessarily 
paid  or  incurred  will,  in  general,  be  a  sufficient  verification  of 
such  charge  for  witnesses'  fees.  But  that  where  therb  is  any 
ground  for  believing  that  witnesses  have  been  subpoenaed  for 
the  mere  purpose  of  swelling  the  bill  of  costs  against  tl)6  ad- 
verse parly,  the  taxing  officer  ought  not  to  allow  for  the  fees 
of  the  witnesses  without  an  affidavit  of  the  party  himself  that 
he  not  only  deemed  the  whole  number  of  witnesses  charged 
for  material  and  necessary,  but  that  ho  has  actually  paid 
them  the  full  amount  charged  in  the  bill,  for  their  travel  and 
attendance,  previous  to  the  termination  of  the  suit.  And  that 
except  in  cases  where  the  taxing  officer  requires  this  affida- 
vit of  the  party,  no  charge  for  an  extra  affidavit  in  support 
of  the  allowance  claimed  as  disbursements  for  witnesses'  fees 
should  be  allowed. 

That  the  statute  does  not  justify  an  allowance  for  disburse- 
ments in  prospect  except  such  as  must  necessarily  be  incur- 
red for  the  fees  of  officers  which  are  fixed  by  law,  so  that 
the  amount  thereof  may  be  ascertained  and  deducted  from 
the  taxed  bill  if  the  amount  is  paid  before  such  prospective 
services  are  performed. 

The  sum  of  $73,16  directed  to  be  deducted  from  the  bill  as 
taxed;  and  defendant  ordered  to  pay  910  for  costs  of  this 
motion. 

Benjamin  Jencks  et  al,  v.  William  H.  Alexander  et  al. 
S.  Stevens  and  G.  Lawrence,  for  appellant ;  B.  Davis 
NoxoN,  for  respondents.  Decree  appealed  from  affirmed 
with  costs,  and  proceedings  remitted. 

Nathaniel  T.  Strong  and  Samuel  Oordon,  Chiefs  of  ihe 
Saneea  JSation  of  Indians^  v.  Benjamin  Waterman,  D.  Bow- 
SN,  for  complainants ;  G.  P.  Barker,  for  defendant.  Appli- 
cation to  dissolve  an  injunction  restraining  the  defendant  Ri?^t  of  senecu 

^  .    .        ^  ,  ,        .    J.        ,       1    "a*'*""  of  Indian* 

Irom  committmg  trespasses  and  waste  upon  the  indian  lands  to  sue  for  ires- 

.  .  .  passes  on  iheir 

of  the  Cattaraugus  reservation,  or  interfering  with  the  pos- Iftn^^sr  ^c. 
session  of  the  Indians  residing  on  such  reservation.    The 
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Chancellor  decided  that  this  court  has  juriadiction  to  protect 
the  Seneca  nation  of  Indians  in  the  undisturbed  possession 
and  enjoyment  of  their  lands,  and  from  trespasses  committinl 
thereon,  in  the  absence  of  any  statute  authorizing  the  bring- 
ing of  a  suit  at  law  for  damages  sustained  by  means  of  such 
trespasses.  And  that  in  the  case  made  by  the  complainants' 
bill  the  court  of  chancery  is  bound  to  decreo  an  account  for 
the  injury  which  the  Indians  have  sustained  by  the  trespasses 
committed  by  defendant  upon  their  lands,  and  to  protect 
them  by  injunction  against  future  trespasses. 

That  as  the  individuals  composing  the  Seneca  nation  are 
too  numerous  to  join  in  this  suit  by  name,  the  bill  was  pro« 
perly  filed  by  the  complainants  in  behalf  of  themselves  and 
the  residue  of  the  nation  residing  upon  their  reservations. 
Motion  to  dissolve  preliminary  injunction  dented  with  costs. 
Thomas  Cunningham  et  ah  v.  The  Mayor^  Aldermen  and 
Commonalty  of  the  City  of  Brooklyn.  N.  P.  Waeino  and  6. 
Wood,  for  appellants ;  B.  F.  Butler  and  D.  B.  Oodbn,  for 
Tespondents.    Decree  appealed  from  affirmed  with  costs. 

William  C.  Yowng  v.  John  B.  Borsi  et  ah  A.  C.  Paiob, 
for  complainant;  W.C.  Notes,  for  defendants.  Application 
for  injunction  granted ;  and  costs  of  both  parties  to  abide  (he 
further  order  of  the  court. 

Alexander  E.  Hosack  et  ah  exVs,  v.  Nehemiah  Rogers  et  &L 
J.  Blunt,  for  appellants ;  A«  O.  Rogers  and  A.  Tabbe,  for 
Atucbmente  for  respondent.  Appeal  by  complainants  from  a  decision  of  the 
•ntorca  ciV ii  re-  yice  chancellor  of  the  first  circuit  denying  an  application  for 
an  attachment  and  sequestration  against  the  defendant  N. 
Rogers,  to  compel  the  performance  of  a  decree ;  an  execu- 
tion having  been  issued  upon  the  decree  and  returned  unsat- 
isfied. The  Chancellor  decided  that  this  court  will  not  allow 
a  part}'  to  evade  the  non-imprisonment  act  by  resorting  to  an 
attachment  for  a  contempt,  or  a  precept  to  connnit  the  de- 
fendant to  prison,  upon  a  decree  for  the  payment  of  money 
only,  in  a  case  where  the  legislature  has  prohibited  his  im- 
prisonment by  execution  upon  such  decree.  It  seefns^  bow- 
ever,  thnt  the  case  would  be  different  in  respect  to  a  mere  in- 
terlocutory order  of  the  court  directing  a  trustee,  who  admit* 
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ted  the  trust  funds  to  be  actuilly  th  his  possession  or  under 
his  control^  to  bring  the  same  into  court  for  safe  keeping. 

That  the  process  of  sequestration  may  be  resorted  to  as  a  B<*quMmttoii ; 
means  of  enforcing  the  performance  of  other  decrees  where  ^**"  propw-. 
an  attachment  cannot  be  served,  or  where  the  defendant 
chooses  to  lie  in  prison  after  his  commitment  for  contempt  of 
the  court     That  choses  in  actioUf  under  certain  circum- what  may  *b« 
stances,  may  be  efiectually  reached  by  sequestrators,  although 
they  cannot  be  seized  and  sold  by  the  sheriff  upon  execution* 
That  a  sequestration  cannot  be  granted  where,  by  the  non-  Not  allowed 

.  ^  ,  .  ^   J  where  dafend- 

imprisonment  act  a  party  cannot  be  committed,  upon  execu-  ant  cannot  be 
ion,  or  by  attachment  for  not  paying  the  money  due  upon  a  "***  "*"*  ' 
decree  in  a  suit  founded  upon  a  contract,  it  seems. 

Order  appealed  from  affirmed  with  costs ;  with  liberty  to 
appellants  te  offset  such  costs  against  the  amount  due  upon 
the  decree :  provided  they  elect  to  do  so  within  sixty  days. 

Creorge  H.  Winsor  v.  Daniel  Orcuttfjuiu  et  ah  The  Same 
V.  D.  Orcuttf  juTUf  A.  Wood  and  L,  West&ver.  A,  J.  Par* 
KEB,  for  appellant ;  H.  Vander  Ltn,  for  respondents.  De- 
crees appealed  from  affirmed  with  costs. 

John  Van  Amringe  et  dL  v.  Augustus  Van  Amringe  et  ah 
N.  Dane  Ellinowood,  for  appellant;  H.  F.  Clark,  for  re* 
apondent    Order  appealed  from  affirmed  with  costs. 


CHANCERY  SENTINEL. 


''  We  have  thoaght  il  advisable  to  change  the  title  of  this  work  from  the 
**  Supplement  lo  the  Saratoga  Sentinel/'  to  that  of"  Chancery  ScDtine),"^ 
as  being  more  appropriate,  to  tiie  object  of  its  pubHcation.  This  being 
the  commencement  of  a  new  volume,  it  was  thought  to  be  the  most  pro- 
per time  for  such  alteration. 

As  it  is  not  our  wish  to  send  the  work  to  only  those  who  may  desire 
it,  we  would  inform  all  our  patrons  that  this  is  the  only  No.  which  will 
be  forwarded  to  former  subscribers  unless  especially  ordered ;  therefore  it 
would  be  advisable  for  those  who  do  wish  it  to  forward  their  orders  at  an 
early  date. 

llZJ**  Terms  One  Dollar  per  annum,  payable,  invariahly,  in  advance. 

H.  WILBUR. 

JBaratoga  Springs,  May  6, 1845| 
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I  J.  Wtuui,  PubltMker.] tLOOPSft  AMNtnc [O.  L.  Barbovii,  Reporter. 
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€ourt  0f  €l)ancers. 

DfiCiaiONS  OP  THE  CHANOELLOR, 

MAY  38,  1846. 


Peter  O.  Staney  et  a/.,  ex^rif  fc.^  v.  The  American  Ufa 
tnturanee  and  Trust  Company.  B.  F.  Butler  and  D.  Lord, 
for  appeliant9 ;  D.  Wxbster  and  D.  D.  Pibld,  for  rcspon^ 
dents.  Order  appealed  from  reversed,  and  injunction  dis- 
solved.    Costs  to  abide  the  event. 

In  the  matter  of  Margaret  McLeland^  a  lunaiit.  M.  Fair* 
CHILD,  for  petitioner.  Order  correcting  master^s  report  as 
to  computation  of  interest,  and  declaring  that  the  petitioner 
has  an  equitable  claim  against  the  estate  of  the  lunatic  for 
$911*24,  and  interest  from  March  29,  1645;  and  directing 
the  committee  to  pay  the  same  out  pf  the  estate,  together  with 
the  taxable  costs  of  the  petitioner,  on  the  reference  ond  on 
ibis  application. 

TAe  Mohawk  and  Hudson  Railroad  Company  v.  John  Af« 
Davison  et  ah  John  Cosiigan  v.  The  Mohawk  and  Hudson 
Hailroad  Company.  J.  V.  L.  Pruyn  and  M.  T.  Rxtnolds» 
for  apffbllants;  J.  Rhoades,  for  respondents.  Decree  ap« 
pealed  from  modified  so  as  to  direct  that  Costigan  convey  the 
property  to  the  company  on  being  paid  the  balance  found  due 
to  him,  with  Interest  and  costs,  and  on  being  indemnified 
against  his  bond  accompanying  the  mortgage.  In  all  other 
respecu  decree  affirmed  with  costs. 

In  the  matter  of  Ohadxah  Hoag^  an  hatitudl  drunkard.  W. 
Barnes,  for  the  petitioner ;  C.  B.  Gat,  for  the  committee. 
Application  by  the  habitual  drunkard  to  remove  his  commitf 
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tee  and  to  appoint  another  in  his  place,  denied.  CommiKcC 
allowed  his  taxable  costs  tind  all  necessary  expenses  in  oppo- 
sing the  application  ;  to  be  paid  out  or  the  estate  of  Hoag  in 
bis  hands  as  such  committee. 

William  Robertson  v.  William  McOeoch,  J.  Rhoades, 
*iforlo^c?^«e*'  ^^^  appellant;  M.  Fai&child,  for  respondent.  Appeal  from 
hureuuDciation.  jJjq  sentence  and  decree  of  the  surrogate  of  the  county  of 
Washington,  directing  that  letters  testamentary  be  granted  tu 
W.  MoGeoch,  one  of  the  executors  ilamed  in  the  will  of  E. 
Cooky  deceased.  The  chancellor  decided  in  this  case,  that 
an  executor  who  has  renounced  the  executorship,  has  a  right 
to  retract  his  renunciation  at  any  time  before  the  grant  of 
administration  with  the  will  annexed.  And  that  where  there 
are  several  execute rst  and  one  of  them  rehouoces,  and  letters 
testamentary  are  thereupon  issued  to  the  others,  he  may  re- 
tract, as  a  matter  of  course,  after  the  death  of  the  others. 
But  that  where  alt  the  executors  renounce,  and  administra- 
tion, with  the  will  annexed,  has  been  actuolly  granted,  it  is 
too  late  to  retract  the  renunciation,  at  least  during  the  life  of 
the  administrator 

Order  appealed  from  afHrmed  with  costs. 
In  the  matter  of  James  Giles^  a  lunatic     H.  it,  Cozzens 
and  J.  Rhoades,  for  the  motion ;  D.  BurWell,  for   Wif- 
loughby,  the  petitioner.     Application  to  charge  the  petitioner 
for  the  commission,  with  costs,  denied,  with  $10  costs. 

Pierre  Francois  Lakent  et  al,  v.  Joshua  Fietdtn  el  aL    J. 

Hhoadkb,  for  appellant ;  W.  VV.  Van  .  Waoenen,  for  re- 

forlVoTDmiMron  spoodents.     Decided  in  this  ease,  that  under  an  order  for  a 

!re!mi?re7'c'![^^*  common  dedimus^  to  take  the  answer  of  the  defendant,  it  is 

iM)t  b«  received.  jy^gQiar  for  the  commissioners  to  return  a  demurrer  instead 

of  an  answer.     But  that  the  defendant  may  move  the  court 
for  a  commission  to  take  his  plea,  answer  or  demurrer,  and 
.the  court  will  grant  it,  with  the  restriction  not  to  demur 
^  alone ;  and  then  the  commissioners  may  receive  a  plea,  or 

an  answer  and  demurrer,  because  they  have  special  authority 
to  do  so. 

Order  appealed  from  reversed}  and  motion  denied.    Costs 
to  abide  the  event  of  the  suit. 


11 

Ceorge  IT.  Winsor  v.  Daniel  Orruft^  Jun.^  et  ah  The 
same  v.  the  same,  A.  J.  Parker  for  appellant;  II.  Vanpf.r 
JjYN,  for  respondents. (•) 

Thk  Chancei«lor.     These  casves  came  before  me  upon 
appeals  from  the  decrees  of  the  vice-chancellor  of  the  fifth  Ag(„^„o„nt  of 
circuit,  dismissing  the  complainants'  bills,  with  costs,  upon  vrr^rrequi'^^^^^^^ 
the  ground  that  the  amount  in  controversy  in  each  suit  did  HsdlciJu!"^'  ^"* 
nut  exceed  9100  besides  costs. 

The  vice-chancellor  is  unquestionably  right  in  supposing 
that  these  are  suits  concerning  property,  within  the  provision 
of  the  Revised  Statutes  in  relation  to  the  jurisdiction  of  this 
court.  The  object  of  each  suit  is  to  set  aside  a  release  given 
by  one  of  the  nominal  plaintifls  in  an  action  at  law,  com- 
menced to  recover  upon  a  bond.  The  rights  of  action,  if 
any  existed  upon  the  bonds,  were  choses  in  action,  and  were 
property ;  and  the  suits  to^set  aside  the  releases  of  such  cho- 
ses in  action,  were  suits  in  this  court  concerning  property,  as 
contradistinguished  from  suits  for  divorces  or  other  mere 
personal  rights. 

The  bills  do  not  show  what  amount  the  complainant  claim** 
ed  to  be  due  for  damages  upon  the  attachment  bonds,  or  that 
he  had  in  fact  sustained  any  damages  by  reason  of  the  at- 
tachments, or  whether  costs  were  awarded  upon  the  quash- 
ing of  the  proceedings  before  the  justice,  or  that  any  pro- 
perty belonging  to  the  complainant  had  been  attached  so  as 
to  give  him  any  right  of  action  whatever  upon  the  bonds. 
ThQ  bill  merely  states,  that  suits  by  attachment  were  com- 
menced and  bonds  were  given,  and  that  the  constable  levied 
on  certain  property  as  the  individual  projierty  of  Winsor ; 
not  that  the  property  levied  on  was  in  fact  his  property,  or 
in  his  possession.  And  the  complainant  then  states  the  com- 
mencement of  the  suits  in  the  supreme  court  by  declarations 
for  the  purpose  of  collecting  the  amount  of  damages  which 
Winsor  had  sustained  by  reason  of  the  commencement  of  the 
attachment  suits  and  the  proceedings  thereon,  but  without 
stating  what  such  damages  wqre,  or  how  they  had  arisen,  or 
wliether  the  declarations  in  the  supreme  court  showed  any 

C)  D«ci4«(l  May  Ctb,  ISto. 
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right  of  action  whatever.  The  complainant  appears  to  have 
proceeded  upon  the  BUpp08ition«  that  the  defendant  in  an  at* 
tachment  suit  was  entitled,  of  course*  to  recover  some  da- 
mages upon  the  bond*  if  the  plaintiff  failed  to  recover  judg- 
ment  against  him.  The  condition  of  the  bond,  however^  is 
not  that  the  plaintiff  shall  succeed  in  obtaining  judgment,  so 
as  to  entitle  the  defendant*  to  nominal  damages*  if  the  plaintiiT 
fails  in  the  suit,  and  pays  the  costs,  if  any,  which  are  award* 
ed  against  him;  but  the  condition  of  the  bond  is,  to  pay  all 
damages  which  the  defendant  may  sustain  by  reason  of  the 
attachment  To  show  a  right  of  action  upon  the  bond, 
therefore,  the  complainant  roust  own  that  he  had  sustained 
damage  by  reason  of  the  attachment,  and  state  the  manner 
in  which  such  damage  arose;  or  if  costs  were  incurred  or 
sustained,  he  must  aver  that  such  costs  have  not  lieen  paid, 
so  as  to  constitute  a  breach  of  the  condition  of  the  bond. 
The  bills  in  these  cases  are  fatally  defective  in  these  respects, 
as  they  do  not  show  that  there  was  any  right  of  action  on  ei<- 
ther  of  the  bonds,  or  that  the  conditions  thereof  had  not  been 
fully  complied  with  when  the  suits  in  the  supreme  court  were 
commenced.  The  complainant  was  not  entitled  to  decrees  in 
his  favor  upon  these  bills,  even  if  the  defendents  failed  to 
support  the  allegation  in  their  answer  that  the  amounts  in 
controversy  in  their  suits,  respectively,  was  less  than  SIOO. 

I  am  inclined  to  think,  however,  that  the  proof  showed 
that  the  amount  in  controversy  could  not  exceed  9100  in  each 
suit,  if  any  recovery  whatever  could  be  had  upon  the  bonds 
on  the  facts  proved.  It  appears  in  the  proofs  that  the  pro- 
perty attached  did  not  belong  to  the  complainant,  and  that  it 
was  not  taken  out  of  his  possession ;  but  a  mere  formal  levy 
was  made  on  it  by  the  constable,  and  that  the  real  owners  of 
the  property  were  present,  and  claimed  it,  and  gave  bond* 
therefor  to  the  constable,  and  that  he  sufibred  it  to  remain ; 
that  Winsor  appeared  on  the  return  of  the  attachments,  and 
pleaded  in  abatement  that  the  property  attached  was  not  his, 
and  that  he  succeeded  in  getting  the  attachments  dismisseij 
OS  that  ground ;  and  that  the  plaratifT  in  the  attachment  suits 
thereupon  paid  his  costs.    Even  if  nominal  damages^  there- 
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fore«  could  have  been  recovered  upon  ihe  bond.^  which  wer^ 
in  the  penalties  of  11200,  so  as  to  entitle  the  plaintiff  to  costs 
in  the  actions  at  law,  according  to  the  fee  bill  of  1840.  the 
costs  of  both  parties  in  the  action  upon  a  mere  joining  of  the 
issue,  could  not,  at  the  extent,  have  exceeded  sixty  or  seventy 
dollar*.  And  the  amount  of  damages  which  the  complainant 
was  entitled  to  open  the  bond,  and  the  costs  of  both  parties 
in  the  action  on  the  bond,  was  all  that  constituted  the  amount 
in  controversjr.  In  any  view  of  these  cases,  therefore,  the 
V]ce-chanc«lk>r  was  bound  to  dismiss  the  bills ;  and  1  think 
he  was  right  in  dismissing  them  with  costs. 

The  decrees  appealed  from  must,  therefore,  be  afTirmed 
with  costs. 

Jonathan  King  et  ah  v.  John  T.  Wilcox  «/  oL  J.  W.  Gil- 
pert,  for  appellants ;  N.  Gkiffik,  for  respondents.(*) 

Upon  the  question  whether  the  complainants  in  this 
case,  whose  debt  against  the  defendants  was  contracted  sub* 
sequent  to  the  execution  of  the  fraudulent  deed  of  the  pre* 
•roises  by  the  latter,  were  entitled  to  a  decree  declaring  sucb 
deed  fraudulent  and  void,  as  to  them  as  well  as  to  those  who 
were  creditors  previously^  the  chancellor  observed  : 

**  There  appears  to  have  been  much  conflict  of  opinion 
among  the  judges  of  dijfferent  courts  in  England  and  in  this 
eountry*  whether  all  voluntai'y  conveyances  without  a  valua-  qoenc  creditors 
ble  consideration  were  not  void,  under  the  provisions  of  the  fraudutontiieed. 
statute  13th  Elizabeth,  chapter  5th,  as  to  creditors  whose 
debts  existed  at  the  time  of  the  conveyance ;  some  holding 
that  the  existence  of  such  indebtedness  rendered  the  volun- 
tary conveyance  constructively  fraudulent  as  to  pre-existing 
debts,  without  reference  to  the  amount  of  siich  debts  or  the 
value  of  the  debtor^s  remaining  property,  and  others  holding 
that  the  existence  of  such  debts  was  merely  prima  facie  evi- 
dence of  fraud,  which  might  l)e  rebutted  by  proof  that  there 
was  in  fact  no  intention  to  defraud.  And  those  who  held 
that  the  conveyance  was  absolutely  void  as  to  pre-existing 
debts,  seeing  the  injustice  of  applying  the  same  rigid  rule  of 
construing  the  statute  in  reference  to  debts  subsequently  con- 


i')  Decided  Vtj  0, 1845.   Sea  ante,  p.  11. 
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tractnd,  necessarily  made  a  distinclion  between  aconvej'ance 
Rciually  fraudulent  as  to  creditors,  and  one  which  was  con- 
structively fraudulent  as  to  debts  previously  existing.  This 
distinction  is  maintained  by  chancellor  Kent  in  the  casn  of 
Keade  v.  Livingston — (*3  John  Ch.  Rep.  481 — )  who  held  a 
voluntary  conveyance  to  be  constructive  and  conclusive  evi- 
dence of  fraud  in  relation  to  pre-existing  debts.  Upon  a  full 
examination  of  all  the  cases,  I  think  tlie  law  appears  to  be  es- 
tablished, that  where  a  conveyance  is  made  and  executed 
with  an  actual  intent  to  defraud  the  existing  creditors  of  the 
grantor,  it  is  not  a  bona  fide  conveyance  which  can  protect 
the  grantee  against  the  claims  of  subsequent  creditors. 
This  was  clearly  the  opinion  of  chancellor  Kent  in  the  case 
juHt  referred  to.  And  Mr,  justice' Storey  says,  *•  where  the 
conveyance  is  intentionally  made  to  defraud  creditors,  it 
seems  perfectly  reasonable  that  it  should  be  held  void  as  to 
all  subsequent  as  well  as  to  all  prior  creditoi^,  on  account  of. 
ill  faith.''  (1  Slor.  Eq.  352,  ^361  ;  see  also  1  Dana's  Rep. 
533,  2  Pick.  Rep.  411,  Falm.  Rep.  415,  4  Day'»  Rep.  284, 

Mason  y.  Rogers,  1  Real's  Rep.  324.)  The  vice-chancellor 
was  therefore  right  in  setting  aside  this  conveyance  as  frau* 
(julent  in  reference  to  the  judgment  of  the  complainants  and 
the  two  notes  which  they  signed  as  surety  for  Wilcox  while 
he  remained  in  possession  of  the  premises,  and  exercised- 
acts  of  ownership  over  the  same, 


The  subscriber  will  at  all  limbs  give  his  prompt  atibhtion  to  siibh  tbtuisbl 
business  before  the  Chaiiceliofi  including  ex  parte  motions  necess&ry  to  bo  heard  iii 
Vacation,  as  may  be  sent  to  him.  It  is  his  intention  hereafter  to  attend  the  Chan- 
tellor's  regular  and  special  terras  at  Albany,  as  well  as  the  special  terths  held  at 
this  place.  He  will  also  attend  the  regular  and  special  terms  of  the  Vice  Chancel- 
lor of  the  Fourth  Circuit. 

Papers  intended  to  be  used  at  any  of  the^terms  held  at  Albany  may  hh  sent  to  the 
care  of  the  Register  of  the  Court* 

O   L.  BiABOUR. 

Saratoga  Springs,  May  7, 1845. 


AliLAIV  MELVILLE^ 

♦YO.  10  WJiLL  STREET, 
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EXAMINER  IN  CHANCERY, 
J^O.  51  LIBERTY  STREET, 


CHANCERY  SENTINEL. 
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II.  WUJIV&,  Publither.]* « . . « .91.00  P£K  anhum *  [Oi  L.  Babbouk,  Xeporter, 
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Tol.  r.]  SiRiTSBA  SPUN68,  lUS.  fi,  184S.  [No.  4. 

Court  0f  (2li)amerQ. 

OSCI8IONS  OF  THE  CHANCELLOR, 

JULY  a-AVO.  6—1846. 


JULTB. 

^  John  P»  Nesmeth  etaL  ▼•  O&ver  Moisted*  O.  BoBSNXLtr 
for  appellant;  J.  Rhoadbs,  for  respondeot  Thiacaae  cam^ 
before  the  chaDoellor  upon  an  appeal  from  an  prder  of  the 
vice-chanceUor  of  the  first  circuit*  appointing  a  receiver  upon 
a  creditor's  bill.  The  complainant's  solicitor  neglected  to 
serve  a  copy  of  the  lOlst  rule  upon  the  defendant  at  the  time 
of  the  service  of  the  subpoena*  The  defendant  having  ap- 
peared by  a  solicitor,  a  copy  of  the  rule  was  subsequently 
served  on  such  solicitor*  and  within  seventy  days  thereafter 
the  complainants  gave  notice  of  an  application  for  the  ap* 
pointment  of  a  receiver.  Upon  the  hearing  of  that  applica* 
tion  the  counsel  for  the  defendant  insisted  upon  the  irregula* 
rity  in  neglecting  to  serve  a  copy  of  the  rule  with  the  sub* 
pcsna*  as  an  answer  to  the  complainant's  motion.  He  also 
contended  that  an  order  for  the  appointment  of  a  receiver 
could  not  be  made  until  the  expiration  of  the  twenty  days 
allowed  by  the  rule  to  give  a  written  consent  to  take  the  bill 
as  co«i£bssed«  and  for  the  appointment  of  a  receiver. 

Thb  CaANCsLLom.  It  was  undoubtedly  irregular  to  serve 
the  subpcsna  upon  the  defendant,  without  at  the  same  time  diSonl^atti  ^'^^ 
serving  a  copy  of  the  191st  rule  of  the  court ;  and  if  the  de- 
fendant bad  applied  to  the  court  the  first  opportunity  after  the 
time  allowed  for  his  appearadce  tQ  set  aside  the  service  of 
the  subposna  and  all  subsequent  ptoceetUags  for  imgularityf 
hii  application  should  have  been  granted  with  costi.    The 
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S?Im£?b?    ^ieci  of  that  part  of  the  rule  which  requires  a  copy  thereof 
SbJutM'*'      *^  ^  served  with  the  subpoena,  was  to  apprise  the  defendanC 
of  hi&r  rights  and  duties,  and  al^o  to  sate  him  the'  useless  ex- 
pense of  employing  a  solicitor  where  he  is  willing  to  make  a 
Voluntary  disclosure  and  surrender  of  his  property  upon  a 
creditor's  bill  and  without  further  litigation.     Serving  a  copy 
of  the  rule  after  the  defendant  has  been  subjected  to  the  ex- 
pense of  employing  a  solicitor,  will  not  therefore  obviate  tho 
irregularity  and  prevent  the  granting  of  an  order  to  set  aside 
the  irregular  proceedings.     The  defendant  cannot,  however, 
avail  himself  of  such  an  kregulariiy  a9  an  answer  t&  an  ap^ 
tice  o?\^eiiiI  plication  for  the  appointment  of  a  receiver;  but  he  must  re- 
tiwtu  '    sort  to  a  cross  motion  on  his  part,  founded  apon  an  affidavit 

j^^^  of  the  irregularity,  and  due  notice  of  such  motion  to  the  com- 

^^tMUo*^*^     phiinant's  solicitor;  and  the  application  should  be  made  the 
first  opportotrity  after  the  defendant's  appearance  has  beetf 
entered. 
The  counsel  for  the  appellant  is  also  under  a  mistake  iir 
«^  supposing  that  the  complainants  were  bound  to  wait  twenty 

•••ppjjj^of     diays  after  the  appearance  of  the  defendant  was  entered  be- 
eDt*n^/ii**    ^°^  *^^y  ^&re  authorised  to  give  notice  of  the  applicationr 
ycannci.         for  a  receiver.     The  defendant  has  twenty  days  after  the* 
entry  of  his  appearance  to  give  the  written  consent  under' 
the  191st  rule ;  and  if  he  gives  that  consent  within  the  tweuty 
days,  he  cannot  be  compelled  to  answer  the  bill,  although  the 
complainant,  within  the  twenty  days,  has  applied  and  obtained 
the  usual  order  for  the  appointment  of  a  receiver.     The  only 
difference  to  the  complainant,  where  he  applies  within  Xher 
twenty  days,  will  be,  that  if  the  consent  is  given  after  he  has 
obtained  the  usual  order  in  such  cases,  he  wilt  either  be  obli*- 
ged  to  abandon  that  order,  and  procure  a  new  one  founded 
upon  such  consent^  or  lose  the  benefit  of  a  discovery,  except 
so  far  as  the  defendant  is  bound  to  answer  on  oath  before  the 
master  as  to  the  irroperty  which  he  then  possesses,  and  whichr 
he  is  directed  to  deliver  over  to  the  receiver.    The  order  to- 
appoint  a  receiver  was  therefore  properly  granted  in  thiscase. 
But  as  the  order  directs  the  defendant  to  make  a  much  more 
extensive  discovery  than  the  complainants  were  entiited  to^ 
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w  lire  the  defendants  had  not  given  a  written  consent  to 
allow  the  bill  to  be  taken  as  confessed,  the  order  appealed  from 
must  be  reversed  or  modified,  so  as  to  make  it  conform  to  the 
usual  order  for  the  appointment  of  a  receiver  upon  a  credi- 
tor's bill  where  the  defendant  objects  to  answer  in  the  ordi- 
nary form,  instead  of  consenting  to  allow  the  hill  to  be  taken 
as  confessed,  and  to  make  a  discovery  before  the  master  un- 
der the  provisions  of  the  191st  rule  of  the  court  Order  ao- 
eordingly. 

AUG.  5. 

Austin  W.  Otis  v.  Samuel  Formaru  O.  L.  Bakbovr,  for 
complainant;  W.  L.  F.  Warren,  for  defendant.  This  was 
an  application  by  the  complainant  for  a  retaxation  of  the  de- 
fendant's costs,  upon  a  decree  for  the  dismissal  of  the  com- 
plainant's bill.  The  principal  items  objected  to  were  the  costs 
upon  a  motion  made  by  the  defendant  to  dissolve  an  injunc- 
Mon  which  had  been  granted  in  the  cause  ;  which  motion 
was  granted,  and  nothing  was  said  in  the  order  in  relation  to 
the  costs  of  the  application. 

The  Chancellor.  The  necessary  costs  of  the  defendant 
upon  his  successful  motion  to  dissolve  the  injunction,  were  eog|^.^|,g£ 
properly  taxable  as  costs  in  the  cause,  although  nothing  was  ^ft^*"**"^!* 
said  in  reference  to  costs  upon  the  decision  of  that  applioatioo. 
The  rule  as  to  the  taxation  of  costs  of  interlocutory  proceed- 
ings as  costs  in  the  cause,  is  stated  by  the  court  in  the  case 
of  Stafford  V.  Bryan^  (2  Paige^s  Rep,  52.)  It  is  not  usual 
to  give  costs  to  the  defendant  upon  the  dissolution  of  an  in- 
junction upon  hill  and  answer»  where  the  bill  upon  its  facecMtf'«r 


was  sufficient  to  entitle  the  complainant  to  the  injunction ;  for  j^cSoo.** 
although  the  answer  fully  denies  all  the  equity  of  the  bill,  it 
may,  and  frequently  does,  appear  from  the  subsequent  proofs 
that  the  charges  in  the  bill  were  true,  and  that  the  answer 
which  denied  all  the  equity  of  the  bill  was  false.  But  where 
the  defendant  succeeds  in  his  defence,  he  is  entitled  to  his 
costs  of  a  successful  application  to  dissolve  the  injunction,  to 
he  taxed  as  costs  in  the  cause,  where  he  obtains  a  general  de- 
cree for  costs.  Nor  does  the  provision  of  the  199th  rule  of 
this  court  apply  to  such  a  case,  as  that  rule  only  provides  for 
the  amount  of  costs  whei%  the  court  directs  the  motion  or  pe- 
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tiUon  to  be  granted  or  denied  with  costs.  But  whenever  the 
cmu  of  uMifti  ^*^  ^^  ^  special  motion  are  allowed  as  a  part  of  the  general 
moiioDs.  |»QBts  in  i\^Q  cause,  the  several  items  of  such  costs  are  to  be 

taxed  as  a  part  of  the  general  bill,  unless  the  court  directs  the 
contrary.    The  engrossing  a  copy  of  the  affidavits  to  keep 
Eagnnii«a     Was  not  necessary  and  should  not  have  been  taxed.    (See 
kM^  Mt£^  RoofSf  §08$ fi,  Paige  629.)  The  drafts  of  the  affidavits  were 
all  that  were  necessary  for  the  defendant's  solicitor  to  keep. 
Nor  was  the  defendant  entitled  to  charge  a  separate  solicitor's 
and  counsel  fee  upon  the  unsuccessful  attempt  of  the  com- 
plainant's  solicitor  to  suspend  the  hearing  of  the  motion  to 
dissolve  the  injunction  to  a  future  time.    The  resisting  such 
attempt  was  a  part  ef  the  duties  of  the  counsel  upon  the  mo* 
coonMi  foe  oa    tion  which  he  was  employed  to  make.     The  charges  for  fiU 
j^^Uioi^Mtif  ing  the  draft  of  the  order,  and  one  of  the  charges  for  enter- 
ing in  the  minutes,  and  for  the  copy  of  the  order  and  en* 
grossing,  and  service  upon  the  complainant's  solicitor,  were 
also  improperly  allowed  upon  the  taxation. 

Where  the  cause  is  brought  to  hearing  upon  pleadings  and 
proofs,  the  counsel  who  actually  attend  upon  such  hearing 
itor  ^^  entitled  to  their  fees,  although  the  adverse  party  does  not 
>ji>2^»Mi5|>* appear  to  argue  the  cause  on  his  part,  but  suffers  the  decree 
fMiit  xq  |)e  taken  against  him  by  default.     And  the  solicitor  is  also 

entitled  to  his  fee  if  he  actually  attends  when  the  cause  is 
reached  and  heard.  In  this  case  the  solicitor  has  been  al- 
lowed for  his  attendanoe  and  fees,  and  also  charged  for  two 
other  persons  as  counseL  But  from  the  affidavit  I  do  not 
understand  that  two  counsel  besides  the  solicitor  actually  at- 
tended on  the  argument  The  fee  to  one  of  the  counsel 
should  therefore  have  been  disallowed.  Serving  copy  of  the 
decree,  with  notice  and  proof  of  such  service,  were  not  tax- 
able, as  no  such  service  of  the  decree  was  necessary.  The 
engrossing  of  the  enrollment  was  properly  charged,  and  five 
folios  in  relation  to  the  decree  itself  is  allowed  for  the  enroll* 
nient 

The  charge  for  the  disbursements  on  the  proposed  amend- 
ments of  the  decree  ought  not  to  have  been  taxed.  If  aa 
amendment  was  necessary,  it  should  not  be  at  the  expense 
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«r  fbe  tsomplainant,  as  Ike  error  was  attributable  to  the  de- 
fendant's solicitor,  who  drew  up  the  decree*     But  the  solici-  necw««e*d«tt 
<or  of  tiie  defeacUuvt  was  ia  &a^nor  m  supposing  that  anjr  y*^"*Jgf|| 
tiweadmeAt  «f  the  <>lccr«e  was  aeoessary  lo  eotille  hiai  to  is- ^<»''<)^«- 
rnua  anexeoutioa  to^eciforce  the  pay  meat  of  the  costs.    The 
-statute  allows  the  court  to  eoforoe  ike  perforHiatice  of  its  de- 
i^ees  hy  ^seovti^n.     Aod  io  eatitle  «  ^rty  in  wiiose  favor 
SL  decree  has  beea  made  to  an  execution  thereon,  it  is  not  ne- 
4:e8sary  that  the  decree  itself  shall  coatain  a  provision  to  that 
^QqcL     Xbe  execution  to  -eDforce  the  perfomaace  of  a  de- 
cree is  a  «aatter  of  right  under  ihe  siatnte  j  and  the  party  ip 
«^hosd  favor  ihe  decree  is  niade«  is  entitled  as  of  course  to  aii 
•execution  thereon,  «atess  there  is  something  in  the  decree  it- 
self f>robibitiAg  Che  issuing  of  aa  e^ecutioff.  iheceoa  for  a  11" 
united  period,  <Nr  untiUhe  further  order  of  the  court 

The  illegal  charges  embraced  in  the  notice  for  retaxatlom 
mud  which  should  be  ^isallowedt  arnount  lo  816.44;  whicK 
«iifn  4BUSC  be  4eduetcd  from  the  bill  as  tax^d.  And  as  the 
<o«iplaisaat  iias  ouly  succeeded  as  to  a  part  of  .4lie  items  as 
40  whicb  be  asked  ior  a  jetaxation,  neither  party  is  to  haw 
costs  as  against  the  other  jupoa  this  application. 

Emily  W*  I'aiUson  v«  ElitLS  PaUisozu  J.  Benedict,  for 
complainanL  Decree  for  divorce,  on  the  gropnd  of  adultery^ 
with  coats.  Custody  of  cliild  awarded  to  wife,  with  liberty 
(o  her  to  apply  for  an  allowance  for  alimony^  and  for  the 
%sappert  of  the  child* 

John  B*  Stevenson  j?.  Hay  Steve^nson  ct.al.  W.  Silli- 
MAVf  fpjr  appellant  {  R.  Maxwxll,  for  Ksspondent.  Order 
appealed  irora  afi&riacd  with  costs. 

William  McGeoch  el  al,  v«  Alexander  Bullions  el  at.  lff» 
Faibcimu),  ibr  complainants ;  C.  L.  Allen,  for  defendants. 
Application  to  dismiss  the  appeal  .of  tho  defendants  so  far  as 
jrelatesto  the  part  of  the  decree  which  had  beea  performed, 
.and  fox  leave  to  proceed  with  the  reference  ordered  by  ttxe 
vice-chancellor  pendinij  the  appeal.  Decided,  that  where  an  _ 
appeal  calls  in  question  the  principles  upon  which  an  account  eouoiMdiH 
'directed  by  the  decree  appealed  from  is  to  be  taken,  as  wdl 
as  the , liability  of  the. appellants  to  account  at  al1«  the  chaa* 
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eeflor  will  not  allow  such  account  to  be  taken  beforer  (Tie  ap- 
peal is  disposed  of;  witliout  at  least  requiring  the  respond- 
ents to  stipulate  to  pay  all  the  expenses  of  taking  such  ac- 
count, in  case  the  decree  shall  be  reversed  or  modified  in  any 
respect,  so  as  to  require  the  account  to  be  taken  anew. 
Application  denied,  with'  $10  costs. 
Sarah  Currie  r.  WiUiank  Steele  et  ah  S.  At.  Woobaurr, 
for  con^t^^lkinant ;  W.  Inolii^,  for  defendant.  Order  to  opei» 
order  closing  proofs,  and  to  eittend  the  time  fdr  taking  testi- 
mony for  sixty  days,  on  payrh^nt  of  the  costs  of  the  former 
application,  and  ten  dollars  for  the  costs  of  of^posing  this  ap- 
plication, and  upon  giving  security  in  the  sumof  $250  to  pay 
(he  costs  of  l\\h  suit 

Egbert  B.  Grandin  et  at  ^.  Abraham  ^ge/kan.  A.  D. 
BoBiNsoN,  for  complainaitts ;'  O.  L.  Babbo^b,  for  defend- 
ant. Application  for  leave  to  file  a  bill  of  revivor  and  sup-' 
ploment,  or  a  bill  in  the  naturid  of  a  bill  of  fei^vor  and  sup-' 
plement,  graiktfcd.  Motion  for  injunction  against  Young  de- 
fied, but  with  leave  to  renew  the  application,  as  to  him  or  to' 
W.  Uegeiilan,  aAer  they  shall  have  been  made  parties  to  the 
supplemental  bill.     Costs  to  abide  the  event. 

John  L  Paliker  et  al.  v.  John  L.  Tahiti  et  aL  W.  C. 
NoYEs,  for  complainants ;  J.  L.^  Talcott,  in  person.  Mo-' 
tion  for  recei^r  of  mortgaged  premises  granted,  and  tenants 
directed  to  attorn  to  him. 

The  National  Fire  Insurance  Company  ▼«  William  Backet 
it  al.  R.  R.  Wabd,  for  complliinants ;  J.'  L.  Lawbenck, 
fbr  defendants.  Order  closing  the  proofs,  s6  far  as  relates' 
tb  the  complainants,  and  the  defendant  Sackettonly,  opened,' 
and  the  latter  to  have  forty  days  to  take  his  testimony,  on' 
[^yment  of  91(^  costs,  and  on  condition  that  within  ten  days* 
lie  stipulate  to  wlaive  ady  forfeiture  beyodd  the  various  pre- 
miums of  S5d0  included  in  the  two  mortgages,  in  addition' 
fb  the  money  actually  loaned  to  him  by  Smith,  add  the  $200 
]iaid  to  Sherrniaii/  Defendant  Sackett  also  allowed  to  exam-' 
itie  his  co-defendant,  Fitch,  as  a  witness. 

hi  the  matter  of  Silas  Ingrahamf  a  creditor  of  the  firms  of 
Ingrahamf  BoUes^.  Ingrahamf  and  Ingraham  ^  Case*    }/ 
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WiLKi'.sox,  lor  petitioner  5  O.  L.Barbour,  for  FI.  G.  Har- 
rison. Petition  by  S.  Ingraham,  a  stranger  to  the  suit  of  H. 
G.  Harrison  v.  Jonas  Ingtaham  and  D.  Bolles,  to  have  a  de- 
mand which  he  has  against  a  firm  in  which  the  defendants 
were  partners,  paid  out  of  ihe  funds  in  the  hands  of  the  re- 
ceiver in  that  cause.     The  chancellor  denied  the  application,  Pemif»ror  pn/- 

.  .      nitfoiol   III  obi 

with  812  costs  ;  on  the  sroUnd  that  the  court  had  no  lurisdic-  out  of  a  'timi  in 
tion  to  interfere  in  this  summary  ^ay*  even  if  the  petitioner  receiver; 
had  a  preferablfe^  claim  to  the  funis  in  question.  That  if  he 
had  any  equitable  claim  to  any  fuuds  which  are  affected  by 
the  decree,  he  should  file  a  bill  in  this  court  making  the  com- 
plainants and  the  several  members  of  the  firm  defendants, 
l^ut  that  he  would  not  be  in  al  situation  to  file  such  a  bill  until 
he  hud  exhausted  his  remedy  at  law  against  his  debtors,  by 
judgment  and  i^ikecution. 

In  the  matter  of  Mary  A*  Glover  and  others^  infatifs.  J. 
Rhoades,  for  t>etitioner.  Application  b^  ihe  general  guar- 
dian of  infants  to  have  another  person  appointed  special 
guardian  to  sell  the  real  estate  of  infants,  denied ;  on  the 
ground  that  no  reason  was  shown  why  the  general  gtiardiart 
should  not  herself  become  the  special  guardian  ;  and  because 
it  is  improper  to  have  two  guardianships  of  an  infant  at  the) 
saitie  time,  inasmuch  as  it  would  subject  the  property  of  the 
infants  to  the  double  expense  of  two  separate  accoutits. 

in  the  matter  of  the  petition  of  the  Bank  of  Orleani  v.  fif/e- 
phtn  G,  Austin^  reteiver  of  the  Commercial  Barik  of  Buffalo. 
O.  L.  Barbour,  for  petitioners  9  J.  Rroades,  for  the  receiv- 
er: Application  fof  the  allowabce  of  a  claim  against  the 
property  and  eficcts  of  the  Commercial  Bank  of  Buffalo,  de- 
filed ;  od  the  ground  that  the  time  for  presenting  claims  to 
ihe  receiver  as  fixed  by  the  order  of  the  court,  had  expired 
lliore  than  two  years  before  this  claim  was  presented,  and 
that  no  excuse  was  given  for  not  presenting  it  before. 

Jacob  Brindernagle  v.  The  Corporation  of  tbt  German 
Keformed  Church  in  the  city  of  NeW'  Ydrk  et  al,  D.  M. 
CdwoRCT,  for  the  ilppollant ;  T.  Hastings,  for  respondent. 
Order  appealed  from  reversed  and  modified,  without  costs  to 
l^ither  party  as  against  the  othet^ 
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fit  l7ie  mnUcr  cf  JoTin  Slctford,  an  hihllnal  drunkard.  J. 
La.vpi!^«,  lor  poiiiioncr.  Ordf?r  diVx!4mrgingcommi«eo,  uii4 
<1t lectin^  liirn  to  ivstore  to  pelitioners  tlw  full  control  am!  dis- 
posiii«Ti  of  Ins  proppTtVf  -and  the  ronclicro  and  secwHties  t'C* 
latirtgtHerclo,  tind  direclinj  th«  committee  to  accotint. 

in  the  mnffer  »/"  the  peiilhn  of  Hoffman  and  ^ikers^  in  iht 
tnafter  «f  John  SUtford,  iZQ\j\Av.t.  &  l^lcMCNixNtF,  for  piv 
tiiiotrcr;  I.  L'Amourecx,  for  commltlee.  Order  directing 
Stafford  to  pay  tfic  amoorrt  of  pefitiowers*  •daicnswithinthirtf 
tinys  nfter  his  property  is  restored  to  him  ;  or  thalihey  be  ttt 
liberty  to  site  him  at  law, 

OMTgt  fi.  Ctark  v.  Samuel  D,  Dakin  tt  ai^    O.  fj.  Ba»- 

*»tt»r'a»MiL  Boun,  for  motion;  W.  W.  Mcmi^hio,  defeadant  m  fMsrsoo. 
ftioKon  for  appointtneDt  of  «.  r«oetver  m  a  credkor's  suit. 
The  defendant  objected  that  tlie  exeotitiott,  whidi  srms  issued 
to  the  county  of  Monroe,  was  returned  to  the  cierk's  o(Hee  in 

isirocr«rftnirre-  tJttca,  instead  of  the  derk^s  oftoe  at  Getietra.     Tlieciiaficef^ 

«if  «c«»ciiu<w.  ,.ior  inchnedlo  ttie  opitnon  that  this  was  a  tnefe  cnatter  of 
fornix  which  even  the  eupreme  court  woti^d  not  tiottoe  upoa 
an  app^icatton  to  set  aside  Che  retuHm  for  irregularity,  «iid  he 
decided  that  if  the  return  was  irregtHaft  an  applicatioa  tiuiit 
te  niade  to  tbe  supreme  cotirt  to  set  it  aside. 

Tiie  defendant  also  objected  that  the  judgment  Kad  oot  bees 

»  •,-.!---  •    docketted  in  the  couoty  whose  he  resides.     The  chaocelior 

©•cxettmf  jn«1j5-  ^ 

"i*rj!''"  Jffi!*"'^  tiecided  that  it  is  tiot  necessary  t(»  docfcet  a  judgment  «f  the 
^^n  iwa«c«>  -supreme  cotirt,  to  eaalile  the  plaintiff  to  seJl  the  defeodant'a 


interest  in  kitids;  the  objea  oi'  dockettiag  J»eiog  merely  to 
obtain  n  Iden  tipon  the  hinds  as  -agaiiurt  4wbeeqiieat  4morlga<- 
;gees  or  judgment  creditors. 

^  That  the  defendant  cannGft  ol§oet  tk«t  the  plaintiff  haA 
not  exhatisted  hie  remedy  against  lands  wkick  had  been  sold 
or  pledged  to  others  before  the  exeetttion  issued. 

That  a  judgmeot  t*ccovered  previous  to  the  passage  of  tiie 
^aw  requiring  judgments  in  the  suprenne  court  to  he  docketted 
in  the  several  counties,  is  a  lien  nptm  aU  the  laods  of  tiie  de- 
fendant in  any  of  the  oouoties  of  the  State,  without  being 
docketted  in  each  county.  And  that  the  revival  of  a  judg- 
ment by  fieri  facias  does  not  vender  a  second  doQkettia^  oe- 
iotssary  as  to  the  ori^tani  debt  and  cost& 
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Motion  denied  as  to  defendant  Mumford,  but  without  pre* 
jodice  to  complainant's  right  to  renew  it.  Costs  to  abide  the 
event     Motion  granted  as  to  defendant  Dak  in. 

In  ike  matter  of  Prince  RueselU  a  lunatic,  J.  Holmes  6c 
J.  E.  Taylor,  for  original  petitioner;  J.  D.  Willard,  for  Luoacyi 
alleged  lunatic.  Application  for  appointnient  of  a  commit- 
tee of  lunatic,  and  a  counter  application  on  the  part  of  the 
lunatic  to  have  the  inquisition  set  aside  for  irregularity,  or  for 
leave  to  traverse,  or  for  a  feigned  issue  to  try  the  question 
of  lunacy. 

The  chancellor  decided  that  the  alleged  lunatic,  except  in 

Notice  to  loDAtio 

cases  of  confirmed  and  dangerous  madness,  to  be  judged  of  of  execution  of 

*      o  conuniiidion. 

and  provided  for  by  the  court  in  the  order  for  the  commis- 
sion, is  entitled  to  reasonable  notice  of  the  time  and  place  of 
the  executing  of  a  commission  against  him,  and  reasonable 
time  to  produce  his  witnesses  before  the  jury*  But  that  it  is 
not  necessary  that  notice  should  be  served  on  him  personally 
where  it  is  evident  he  keeps  out  of  the  way  to  avoid  it 

That  the  jury  have  the  right  to  inspect  and  examine  ^i^®  i^on^tie  t^  b« 
lunatic,  and  that  they  should  do  so  in  every  case  of  doubt  produced  befoM 
when  practicable,  and  that  they  may  direct  the  person  in 
whose  custody  the  lunatic  is,  to  produce  him  for  that  purpose. 

That  the  court  has  a  right  to  discharge  an  inquisition  of  lu- 
nacy upon  an  examination  of  the  supposed  lunatic  in  con-  dil^aiTinf'^ 
nection  with  the  evidence  produced  before  the  jury,  without  **"^°*'***''** 
subjecting  him  to  the  expense  of  an  issue  or  a  traverse,* 
where,  upon  such  an  examination  and  evidence  it  is  evident 
that  the  jury  erred.    But  that  where  no  change  has  taken 
place  in  the  situation  of  the  lunatic,  it  must  be  a  very  dear 
case  of  mistake  or  undue  prejudice  on  the  part  of  the  jury  to 
authorise  the  court  to  do  sa 

That  the  court  will  not  discharge  an  inquimtron  upon 
exfarte  affidavits  contradicting  the  finding  of  the  jury,  with- 
out any  excuse  given  for  negleeting  to  produce  the  depo* 
nents  before  the  commissioners. 

Order  directing  an  issue  to  be  made  up  and  tried  at  the 
Rensselaer  circuit,  and  that  lunatic  attend  the  trial  thereof 
persooallyi  and  aubnut  to  such  examination  as  may  be  re« 
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quired  of  him;  and  a  reference  to  a  master  to  appoint  a 
committee  to  preserve  lunatic's  estate,  in  the  meantime  di- 
rected. 

Josiah  Sherman  et  ah  v.  Benjamin  Long,  S.  M.  Wood- 
ruff, for  complainants;  O.  L.  Barbour,  for  defendants. 
Application  for  receiver  denied ;  but  defendant  ordered  to 
bring  into  court  the  sum  of  (1,835* 35,  admitted  in  his  an- 
swer to  be  in  his  lands,  within  twenty  days,  and  deposit  the 
same  with  the  register  to  abide  the  further  order  of  the  court 

Charles  A.  Jackson  v.  Simeon  Losee*  J.  Sandford,  for 
complainant;  J.  Rhoades,  for  defendant.  Order  directing 
a  reference  to  a  master  to  appoint  a  receiver  of  the  dues 
and  demands  of  the  late  firm  of  Jackson  &  Losee,  which 
were  sold  and  assigned  to  complainant  by  one  of  the  mem- 
bers of  that  firm,  on  the  25th  of  January,  1845. 

Andrew  S.  Hammersley  v.  Hiram  Parker*  J.  W.  Ham- 
MRR8LBT,  for  appellant ;  T.  James  Glover,  for  respondent. 
Order  to  sot  aside  attachment  reversed.  Proceedings  upon 
attachment  to  be  stayed,  and  the  defendant  discharged  there- 
from on  his  paying  the  98  costs,  and  attending  before  the 
master  within  four  days,  and  submitting  to  be  examined,  &c. 
Otherwise  complainant  to  be  at  liberty  to  proceed  upon  his 
attachment.    No  costs  allowed  to  either  party. 

Charles  H.  Cocthe^  receiverf  Sfc.  v.  Orrin  B.  Crane.  J. 
Rroadss,  for  appellant ;  D.  D.  Field,  for  respondenL  Mo- 
tion to  dismiss  appeal  denied,  with  99  costs. 

Horace  Loveland  y.  Michael  A.  Bumham  et  aL  O.  L. 
Barbour,  for  the  complainant ;  D.  D.  Field,  for  the  defen- 
dants. Order  directing  a  reference  to  a  master  in  New- 
York  to  appoint  a  receiver  of  the  schooner  mentioned  in  the 
complainant's  bill. 

Conrad  J.  LaCrrange  and  wife  v.  James  UAmoureux.  A. 
S.  Hills,  for  complainants ;  J.  L'Amoureux,  defendant  in 
person.  Bill  dismissed,  but  without  costs  and  without  preju- 
dice to  complainants'  rights  in  any  future  litigation. 

William  K,  Strong  v.  James  W,  Wilkin  et  ah  S.  A. 
Foot,  for  complainant ;  B.  Whiting,  for  infant  defendants. 
Decree  establishing  the  will  of  Mrs.  Strong  according  to  the 
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terms  and  conditions  thereof,  as  stated  in  the  comprlainant'a 
bill ;  declaring  that  the  same  was  a  valid  power  of  appoint- 
insnt  under  the  ante-nuptial  coBtract  and  deed  of  settlement, 
confirming  the  appointment  of  Van  Gieson  as  a  trustee,  and 
directing  the  trustees  to  keep  the  trust  fund  invested  during 
the  life  of  the  complainant^  and  to  pay  over  to  him  the  inter-* 
est  or  nett  income  thereof,  and  at  his  death  to  pay  over  and 
distribute  the  capital  of  the  fund  to  the  persons,  and  in  the 
manner  directed  by  the  will.  The  costs  of  all  the  parties  to 
be  paid  out  of  the  income  of  the  fund. 

William  H.  Anahle  v.  John  Pulver  ei  al,  H.  Hogebooh^ 
for  complainant;  J.  C.  Nbwkerk  &  A.  L«  Jo&dan,  for  de* 
fendants.  Motion  for  leave  to  amend  original  bill  denied* 
with  f  15  costs ;  but  with  leave  to  complainant  to  file  a  sup« 
plemental  bill,  provided  he  does  so  within  thirty  days  ;  su))* 
ject  to  the  right  of  defendants  to  demur  thereto. 

Philip  P.  Pulver  tt  ah  v.  Jonathan  Thayer  tt  al.  H.  Ho- 
GBBOOM,  for  appellant;  J.  C.  Newkekk,  for  respondents. 
Order  to  take  the  answer  of  the  appellant  off  the  files  for 
irregularity  reversed,  with  costs,  and  motion  denied  with 
#10  costs.  Complainants  to  have  twenty  days  to  fijc  a  re- 
plication. 

James  I/Amoureux  v.  Cornelius  G.  Van  Rensselaer  tt  ah 
Complainant  in  person.  Bill  dismissed,  but  without  preju- 
dice to  complainant's  remedy  at  law,  if  he  has  any. 

The  Farmer^s  Loan  and  Trust  Company  v.  John  Williami 
€i  ah  W.  C.  NoYES,  for  complainants  ;  S.  B.  Chase  &  M . 
8.  Newton,  for  defendants.  Decree  directed  pursuant  to  the 
agreement  between  the  respective  solicitors  and  the  guardian 
ad  litem, 

Peter  G.  Sluyvesant  v.  The  Mayor,  Aldermen  and  Com* 
monalty  of  the  city  of  Neto^York.  H.  Fish,  for  complainant. 
Decree  declaring  that  defendants  be  perpetually  enjoined  from 
using  Stuyvesant  Square,  or  snfiering  it  to  be  used  for  any 
other  purpose  than  a  public  square ;  directing  that  they  cause 
all  persons  who  have  intruded  themselves  upon  the  same, 
and  all  buildings  and  erections  thereon  to  be  removed  there- 
from \  directing  a  reference  to  a  master  (o  compute  and  as- 


certain  the  complainant's  damages,  and  that  upon  the  coming 
ahd  in  confirmation  of  the  master's  report  the  defendants  pay 
such  damagesi  with  interesti  together  with  the  costs  of  this 
suit. 

William  Pearsalt  ir.  George  Ostrander  et  ah  E.  Sanih 
roRD,  for  appellant;  A.  C.  Smith,  for  respondents.  Ordef 
of  the  vice-chancellor  denying  motion  for  receiver  and  dis-* 
solving  injunction,  affirmed  with  costs. 

David  8.  Jarvis  v.  Francis  A.  Talmer.  R.  P«  Winslow, 
for  appellant ;  S*  B.  H.  Judah,  for  respondent  Order  of 
the  vice-chancellor  of  the  first  circait  reversed,  so  far  as  re« 
lates  to  the  first  demurrer,  and  that  demurer  allowed  ;  and 
the  order  affirmed  so  far  as  relates  to  the  disallowing  of  the 
second  and  third  demurrers  and  the  plea  to  be  without  preju^' 
dice  to  the  defendant's  right  to  insist  upon  the  same  matters 
in  his  answer.  Neither  party  to  have' costs  as  against  the 
other. 

Jh  the  matter  of  Alanson  White^  an  hatitual  drunkard.  O* 
L.  Barbour^  for  petitioners.    In  this  case,  upon  an  applica- 

by^mmfuMof  *^^°  ^'^^  ^^®  *^PP°^"^"*®°*  of  a  committee,  the  chancellor  di^* 
•  i«n«*c*  rected  the  bond  to  be  given  by  the  committee  to  be  made  pay- 

able to  the  people ;  and  he  observed  that  it  was  incorrect  to 
make  the  bond  in  such  cases  payable  to  the  lunatic,  &c. 


The  snbsertber  Hrlll  at  all  times  give  his  prompt  attention  to  SQch  eoiinse] 
iNisiness  before  the  ChancelJori  uiclodiDg  et  parte  motions  necessary  to  he  beaidin 
evacation,  as  may  be  sent  to  him.  It  is  his  intention  hereafter  to  attend  the  Chaa< 
ellor's  regular  and  special  terms  at  Albany,  and  at  Kew-York,  as  ivell  as  the  spe* 
clal  terms  held  at  this  place. 

Papers  Intended  to  be  used  at  any  of  the  tenas  held  at  Albany  nay  be  sent  to  the 
eare  of  the  Register  of  the  Court ;  and  such  as  relate  to  motions,  Ac  in  If  ew-Tork 
to  the  cafe  of  Ueasrs.  HalUdsy  and  ienklns,  6  Wall'street. 

O  L.  BAEBOtJR 
Saratoga  Springs,  Aug.  8,  1845. 
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DECISIONS  OF  THE  CHANCELLOR, 

AUGUST  26-1845. 


Andrew  S.  Hammersley  v.  Hiram  Parker/^)  This  was.„  ,.  , 
an  appeal  from  an  order  of  a  vice-chancellor,  setting  aside  •••ofcooumin* 
an  order  for  an  attachment  which  had  been  made  by  such 
vice -chancel  lor,  and  all  subsequent  proceedings  thereon 
for  irregularity,  with  costs.  The  usual  order  (or  the  ap- 
pointment of  a  receiver  upon  a  creditor's  bill,  and  for  the 
attendance  of  the  defendant  before  the  master  to  assign  \\i$ 
property,  an  I  to  be  examined  in  relation  thereto,  had  been 
entered;  and  the  defendant  being  duly  summoned,  neglected 
to  attend  before  the  master,  pursuant  to  the  directions  con- 
tained in  the  order  of  reference. 

The  complainant  thereupon  applied  to  the  vice-chancellor, 
and  obtained  an  order,  dated  the  ninth  of  April,  1845,  requir- 
ing the  defendant  to  attend  before  the  master  and  comply 
with  the  order  of  reference,  and  pay  the  costs  of  the  appli- 
cation within  four  days  after  service  of  a  copy  of  the  order, 
or  that  he  should  show  cause  before  the  vice-chancellor  upon 
the  fourteenth  of  the  same  month,  why  an  attachment  should 
not  issue  against  him*  This  order  was  entered  on  Wednes- 
nesday,  and  was  served  upon  the  defendant's  solicitor  tho 
same  day ;  but  as  the  time  for  showing  cause  before  the  vice- 


(*)Ddcido(l  Aii^Tist  5, 1315 :  but  not  reported  in  full  at  that  time  fbr  want  of  room. 
Th6  opinion  eipbuiw  verj  fiillr  and  minutelj  the  practice  in  caaea  of  oonteiiipt,fur 
not  appearing,  ^bc.,  be/ore  tlie  maater,  oA  a  reference  to  appoint  a  receiver,  and  is  of 
great  intercit  and  value  lo  all  who  may  have  occasion  to  CDniluct  proceedings  of  that 
nature. 
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so 

e&ancellor  Wfts  for  the  next  Monday  th&reafter,  the  dereiuf- 
ant  bad  but  three  judicial  days  aAer  the  entry  of  such  order/ 
to  attend  before  the  master,  and  pay  the  costs  previous  to  the 
time  appointed  for  him  to  show  cause  why  the  attachment 
should  not  issue  against  Kim.  Instead  of  attending  before 
the  vice-cham^Ilory  however,  to  oppose  the  granting  of  the 
order  for  an  attachment,  the  defendant's  solicitor  neglected  to* 
oppose  that  application,  akid  suffered  the  order  for  the  attach- 
ment  to  be  taten  by  default  The  defendant  having  been  ar- 
x^ted  upon  the  attachment  issued  in  pursuance  of  the  order 
of  the  vice-chancellor,  subsequently  applied  and  obtained  the 
order  appealed  from. 

J.  W.  Hammbeslet,  for  the  appellant ;  T.  Jambs  Glovbs, 
for  the  respondent 

Tbb  Chanceclor.  The  order  for  the  attachment  in  thi^ 
eause  was  not  irregular,  and  the  vico-chanceilor,  therefore, 
erred  in  setting  it  aside  on  that  ground.  For  the  order  was 
entered  under  the  direction  of  the  court,  and  upon  due  notice' 
of  an  order  to  show  cause  at  that' time  why  an  order  for  anr 
attachment  should  not  be  granted!  The  error  was  in  the 
previous  order  to  show  cause,  which  did  not  give  to  the  de- 
fendant the  full  four  days  to  attend  before  the  master  and  to 
pay  the  costs,  before  the  time  appointed  to  show  cause  against 
the  order  for  an  attachment  And  if  the  defendant's  counsel 
Mad  attended  before  the  vice-chanceHor  on  Monday,  (he  14lk 
ot  April,  asr  he  should' have  done,  and  showed  that  he  Was 
willing  to  attend  before  the  master  and  comply  with  the  terms 
of  the  order  to  pay  the  costs,  the  vice-chancellor  would  as  a 
natter  of  course,  have  cnltirged  the  time  for  that  purpose. 

The  order  of  the  ninth  of  April  was  erroneous  in  another 
respect,  as  it  did  not  specify  the  amount  of  tKe  costs  which 
the  defendffntwas  required  to  pay.  The  settled  pracllce  of 
the  court  is  to  direct  98  to  be  inserted  in  tfie  order  unless  the 
eourt,  for  special  reasons  appearing  in  the  papers  on  whith 
tfae  ex  parte  order  is  founded,  thinks  proper  to  direct  a  larger 
sum  to  be  paid.  But  the  amount  should,  even  in  that  case, 
Ve  ascertained  and  inserted  in  the  order,  so  that  the  defend-' 
aat  may  know  wbat  he  is  to  pay  to  purge  bifl  oontempt  in  nor 


«|>|^riog  before  ihe  mitf tor,  ponutfiC  to  the  ^rigiiMil  4)rder 
cf  refcreoce  and  upoo  the  sttimnoos  of  the  maston 

As  mistakes  are  constantly  occurring  in  relation  to  pro- 
ceedings of  this  kiad«  it  may  be  proper  to  state  the  proper 
course  to  be  pursued  in  such  cases.  Where  the  order  of  re« 
ferepce  or<)ecree  directs  the  defendant  in  a  creditor's  bill  to 
attend  before  the  master  upon  the  appointment  of  a  reoeivery 
or  to  make  an  assignment  of  his  property,  or  to  be  examined 
in  relation  thereto,  it  is  his  duty  io  attend  upon  the  return  of 
the  sumnoons  requiring  his  personal  attendance,  or  upon  any 
other  day  to  which  the  proceedings  are  adjourned,  or  he  will 
be  in  contempt,  and  be  liable  to  be  punished  for  hia  disobe* 
dience  of  tlie  order  of  the  court  if  he  has  any  sufficient 
excuse,  therefore,  for  «ot  attending  before  the  master  at  the 
tinoe  required,  either  from  sickness  or  necessary  absence 
from  home,  bis  solicitor  or  counsel  should  attend  before  the 
master  with  the  proper  evideace^of  the  sufficiency  of  his  ex- 
cuse. And  in  such  case  it  will  be  the  duty  of  the  master,  if 
he  deems  the  excuse  sufficient,  to  enlarge  the  lime  for  atten*- 
^ance. 

The  defendant  may  also  apply  to  the  count  ibr  relief,  if  the 
roaster  errs  in  refusing  to  enlarge  the  time  for  attendance, 
srheie  a  sufficient  excuse  is  shown  for  not  attending  at  the 
•day  appointed.  But  even  where  the  defendant's  solicitor  ne- 
glects to  attend  and  get  the  time  enlarged,  the  court,  in  ordi* 
nary  cases,  will  not  proceed  at  once  to  punish  the  defendant 
for  his  contempt,  or  subject  him  to  the  extra  expense  of  en 
attachment,  provided  be  will  attend  before  the  master  within 
A  reasonable  time,  to  be  fixed  by  the  court,  and  comply  with 
the  terms  of  the  order,  and  pay  the  costs  to  which  the  com- 
plainant has  been  subjected  in  consequence  of  his  previoufl 
default  The  usual  time  allowed  for  that  purpose,  whe)re  the 
defendant  lives  in  the  same  city  or  town  with  the  master  bo- 
fore  whom  he  is  required  to  attend,  is  four  days  after  service 
of  the  copy  of  the  order  and  of  the  papers  on  which  it  is 
founded.  And  where  the  defendant  resides  at  a  greater  dis» 
tance  from  the  master,  the  court  should  regulate  the  time  ac« 
cordingly  in  the  order  to  show  cstuse,  so  aa  tp  j^ijip  thQjefen^ 
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dant  a  fair  opportunity  to  comply  with  the  conditions  of  the 
Older  after  the  service  of  the  same  upon  the  defendnnt's  so- 
licitor, or  upon  the  defendant  himself,  or  through  the  post- 
office  according  to  the  provisions  of  the  191st  rule  of  the 
court. 

The  complainant,  therefore,  upon  the  production  of  the  de- 
cree of  order  of  reference,  requiring  the  defendant  to  attend 
before  the  master,  &c.,  and  the  master's  certificate  of  his  de- 
fault, aiid  the  evidence  of  the  service  of  the  summons  where 
such  evidence  is  not  contained  in  the  official  certificate  of  the 
master,  may  apply  to  the  court  ex  parte,  and  obtain  the  usual 
order  that  the  defendant  attend  before  the  master  within  (bur 
days  after  service  of  the  copy  of  tho  order,  and  of  the  papers 
on  which  it  is  founded,  or  such  other  number  of  days  as  may 
have  been  directed  by  the  court,  and  make  the  assignment, 
or  submit  to  the  examination  on  oath,  as  the  case  may  be, 
and  pay  to  the  ccmplamant  $9  for  the  costs  to  which  he  has 
been  subjected  by  such  previous  default,  or  show  cause  before 
the  court,  at  such  time  as  may  be  prescribed  in  the  order, 
after  the  expiration  of  the  time  allowed  for  attendance  befbro 
tho  master,  why  an  attachment  should  not  issue  against  him, 
or  why  he  should  not  be  punished  for  his  misconduct. 

Where  the  order  specifies  the  particular  motion  day  on 
which  the  defendant  is  to  show  cause  before  the  court,  tho 
order  should  direct  the  service  to  be  made  within  such  time 
after  the  making  thereof  as  to  give  the  defendant  the  full 
number  of  days  specified  in  the  order  thereafter  to  attend  be- 
fore the  master,  before  the  time  appointed  for  showing  cause. 
Or,  if  it  is  uncertain  when  the  complainant  will  be  able  to 
serve  the  order  and  the  papers  upon  which  it  is  founded,  the 
order  may  direct  the  defendant  to  attend  before  the  muster  and 
pay  the  costs,  d^c,  within  the  number  of  days  specified  after 
such  service,  or  that  he  show  cause  befoie  the  court  on  the 
first  regular  motion  day  after  the  expiration  of  the  time  for 
Ilia  attendance  befbre  the  master. 

Tho  order  in  such  cases  should  recite  so  much  of  the  alle- 
ged contempt  of  the  defendant,  in  neglecting  to  dtttend  befure 
the  master  upon  the  return  of  the  summons,  as  to  apprise 
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him  of  t!ic  misconduct  charged  In  neglecting  to  obey  the  ofI* 
ginal  decree  or  order  of  reference.  And  such  decree  or  or- 
der of  reference  must  form  a  part  of  the  papers  upon  which 
the  order  to  show  cause  is  founded,  and  mustbesefv«d  upon 
the  defendant  with  such  order  to  show  cause  ;  as  it  will  be  a 
necessary  part  6f  the  papers  to  show  the  defendant  lias  beer, 
guilty  of  a  contempt,  in  case  the  defendant  appears  before 
the  court  to  show  cause.  The  statute  authorises  the  court  to 
proceed  either  by  attachment  or  l)y  an  order  to  show  causo 

*  why  defendant  should  not  be  punished  for  his  alleged  mis- 
conduct.— (2  R.  S.  536,  §5.)  It  is  regular,  therefore,  to 
take  the  order  in  either  form.  But  the  usual  course  is  to  tako 
the  order  that  the  defendant  show  cause  why  he  should  not 
))e  punished  for  the  alleged  misconduct  specified  therein,  in 
pot  attending  before  the  master  upon  the  return  day  of  tho 
summons,  or  other  original  default.  And  upon  such  an  ori 
der,  if  the  defendant  does  not  comply  with  the  condition  of 
the  order,  or  appear  to  show  cause,  or  if  he  appears  and 
shows  no  sufficient  cause  to  purge  his  contempt,  an  order 

'  will  be  made  for  his  commitment  until  he  complies  with  the 
terms  of  the  original  decree  or  order  of  reference,  and  pays 
the  costs  of  the  proceedings,  which  costs  are  usually  fixed  at 
$'I8,  in  the  form  of  a  fine,  to  be  paid  in  addition  to  the  she- 
riff's fees  on  his  commitment.  The  proceeding  by  attach- 
ment is  more  expensive  and  ought  not  to  be  resorted  to  with- 
out some  good  cause  therefor.  And  if  the  complainant  sub* 
jects  the  defendant  to  useless  expense  by  proceeding  by 
attachment  instead  of  an  order,  to  show  cause  why  the  de- 
fendant should  not  be  punished  for  his  misconduct,  the  court 
may  refuse  to  allow  him  the  extra  costs  of  such  proceedings 

'  *by  attachment. 

In  the  case  under  consideration,  the  order  to  set  aside  the 
attachment  for  Irregularity  with  costs,    must  be  reversed. 

•  But  as  the  whole  difficulty  appears  to  have  arisen  by  the 
carelessness  of  the  solicitor  in  drawing  up  the  original  order 
without  reference  to  the  day  of  the  week  upon  which  the  four 
days  allowed  for  attendance  before  the  master  wookl  expire^ 
and  by  not  inserting  in  the  order  tho  amount  of  costs  to  ba 
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paid,  tho  procaedfa)g9  upon  tho  attacbment  mutt  be  stajFed* 
and  the  defendant  discharged  fronv  the  aaine  upon  hia  paying 
Co  the  complainant's  solicitor  the  $S  costs,  and  attending  be* 
fore  the- master  within  four  days  after  service  by  a  copy  of 
the  order  to  be  entered  herein,  and  submitting  to  be  examin* 
ed,  &c«,  and  to  do  such  other  acts  as  may  be  required  by  the 
master.  But  if  the  defendant  neglects  to  pay  the  costs  and 
|o  attend  before  the  roaster,  Ac,  within  the  time  specifiedi 
the  complainant  is  to  be  at  liberty  to  proceed  upon  his  attacb- 
ment to  punish  the  defendant  for  his  original  contempt  in  ne- 
glecting to  attend  before  the  mastej. 

Neither  party  is  to  have  costs  as  against  tbe  -other  upon 
this  appeal,  or  upon  the  motion  to  the  vice*chancelk>r,  and 
the  proceedings  are  to  be  remitted. 

Horace  L»veland  v.  Michael  A.  Burnkam  et  oL    H.  L. 

Bo  irAimaiM^^'''"^*  ^^^  complainant;  D.  D.  Field,   for  defendants. 

{■^9  Mil*  I.  Application  to  dissolve  or  modify,  or  set  aside  an  injunction, 
on  the  ground  of  the  insufficiency  of  the  bond  which  bad 
been  given  on  obtaining  the  same.  Tbe  complainant  did  not 
Justify,  and  the  surety  only  justified  in  the  sum  of  $500, 
without  stating  his  residence,  or  that  he  was  a  freeholder  or 
a  liouseholder.  Nor  was  the  bond  acknowledged  by  the 
surety,  or  proved  by  a  subscribing  witness,  as  required  by 
the  ITSd  rule.  The  bond  was  in  the  penalty  of  9500.  Tbe 
chancellor  observed  that  although  the  81st  rulo  fixes  the  mi* 
nimum  of  the  penalty  of  a  bond  to  be  taken  by  the  ofilcer 
allowing  an  injunction  out  of  court,  it  was  intended  that  such 
officer  should  exercise  a  reasonable  discretion  in  fixing  tbe 
amount  of  tbe  security  to  be  given,  so  that  it  should  in  all  ca^ 
aes  be  sufficient  to  cover  tbe  amount  of  damages  the  defen- 
dants may  sustain  if  it  should  eventually  that  complainant 
was  not  entitled  to  an  injunction. 

And  he  decided  that  the  officer  allowing  an  injunctioii 
should  always  require  a  bond' for  a  larger  ^um  than  S500, 
where  there  is  reason  to  suppose  the  damage  occasioned  by 
the  writ,  if  it  should  contini&e  until  tbe  tenBimtion  of  tbe 
•uitt  will  exceed  that  aum* 
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*Phnt  (be  suroties  in  Huch  ti  bond  shoold  also  (>e  required 
to  justify  in  at  least  double  the  penal (j.  And  that  whenever 
an  injunction  is  issued  without  the  requisite  security  it  will 
be  the  duty  of  the  court  to  set  aside  such  injunction,  with 
costs/ 

Injunction  set  aside  with  costs. 

Andrew  8.  Gatr^  adtt^r^  Sce.j  v.  Mtdiael  G.  Bright^  Johfi 
J.  Palmer  ei  aL  W.  G.  Notes,  for  appellant.  Order  ot 
the  Tice-chancellor  of  the  first  circuit  refusing  an  application 
forleate  co  amend  bill,  modified  so  as  to  permit  an^endments 
in  the  mattner  specified.    Proceedings  remitted. 

Henry  PiAer  v.  Eliphalet  Itall  et  ah  A.  G.  Hand,  for' 
complainant;  O.  A.  Simmons,  for  defendants.  Motion  to 
disBoIve  injunction  denied,  with  tlO  costs ;  but  without  pre- 
judice to  right  of  defendants  to  renetf  it  on  the  perfecting  of 
their  answers. 

EUphaUt  tidl  V.  Henry  Pisher  et  ah  G.  A.  SiMMONer, 
for  complainant ;  A.  G.  Hand,  for  defendants.  Motion  to 
dissolve  injunction  granted ;  but  without  ptejudite  to  right  of 
complainant  to  apply  to  renew  itijunction  upon  amended  bilh 

Elixaheth  Rapelye^  hy  her  next  friend  v.  Charles  Hoyi  et  aL 
8.  P.  Clarksok,  for  appellant ;  H.  F.  Glark,  for  respon- 
dent Order  appealed  from  affirmed,  with  costs,  to  be  paid 
by  the  next  friend'  of  appellant. 

James  B.  Murray  et  ah  v.  AllaHHay.    E.  Sandfokd,  for 
complainants ;  A.  Williams,  for  defendant.     In  this  case  Jj™  *ciaM**^ 
the  chancellor  decided  that  all  order  to  produce  n^itness  may  p'~** 
be  either  in  the  form  originally  used,  reqtfiring  the  adverse 
l^arty  to  produce  witnesses  within  forty  ilnys ;  or  in  the  more 
inlbdorn  form  requiring  the  parties  to  pfoduce  witnesses,  &c. 

He  also  decided  that  as  a  general  principle  several  com-  «/««*** 

plainants  having  distinct  and  independent  claims  to  relief '^|j?*yp^'{J-^ 
against  a  defettdaiit  cannot  join  in  a  suit  for  the  separate  re-  eases  prdt»tr.' j 
Kef  of  each  ;  nor  can  a  single  complainant,  having  distinct 
and  independent  claims  to  relief  against  two  or  more  defend- 
ants severally,  join  them  both  or  all  in  the  same  bill.  But 
that  there  are  many  exceptions  to  this  rule,  and  the  court  ex* 
cffcises  a  found  dieeretion  VBt  deterviinibg  whether  there  is  # 
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miiijolndcr  of  parties  under  the  .particular  circumstances  of 
eacli  case. 

In  tin's  case  lie  decided  that  there  was  no  misjoinder  of 
tnabiiiforc-  ,  comulajiiants  so  far  as  the  bill  seeks  to  restrain  the  contiuu- 

a»tr«tiii  a.imisaoce  ■ 

ancc  of  a  nuisance  which  was  a  common  though  not  a  joint 
injury  to  both  of  tlie  complainants. 

That  where  multifarious  relief  is  not  prayed  for  in  the  bill 
it  is  not  a  matter  of  course  to  give  it  the  henring«  under  thei 
general  prayer,  in  addition  to  the  relief  in  which  the  com- 
plainants have  a  common  interest. 

Order  to  dose  proofs  vacated  and  time  to  produce  wit- 
nesses  extended  to  the  first  of   November  next  inclusire. 

Complainants  to  pay  $16  for  costs  ol  entering  order  to 
close  proofs,  noticing  cause  for  hearing  and  op|)osing  ap- 
plication to  open  proofs.  Motion  to  amend  bill  by  striking 
out  the  name  of  Murray  as  one  of  the  complainants  denied, 
with  $15  costs.  But  complainants  to  have  libecrty  to  amend 
their  bill  within  twenty  days,  by  striking  out  the  prayer  for 
an  account  and  payment  of  the  damages. 

JamtM  OuUrin  v.  Benjamin  Graves,  conmiUee,  ifc.  O  L* 
Barbour,  for  complainant ;  N.  F.  Graves,  for  the  defend- 
ant. Application  for  injunction  or  order  restraining  the  dc« 
fendant  from  proceeding  at  law  to  foreclose  a  mortgage  de- 
nied, with  $12  costs ;  but  without  prejudice  to  complainant's 
right  to  make  such  an  application  to  the  vice-chancellor  as 
he  may  be  advised  is  proper  to  stay  the  committee  from  pay- . 
ing  away  the  moneys  which  may  be  received  by  him  upon 
the  bond  and  mortgage,  until  after  the  decision  of  the  chan- 
cellor upon  the  appeal. 

Jacob  M.  Coope  v.  John  AL  Lowerre.     E.  Sandford,  for 
appellant;  II.  F.  Clark,  for  respondent.     Appeal  from  a 
rui;Bt«'8 amcre-  dccision  of  the  surrogate  of  the  city  and  county  of  New-. 

tioii  a«  lo  the       -xr      i  •      •  l  »  t  i     •*  •  /* 

]i€reou  10  be  up.  York,  appointing  the  respondent,  Lowerre,  admmistrator  ot 
his  father  s  estate.  1  he  Revised  Statutes  provides  that  ad- 
ministration, in  case  of  intestacy,  shall  be  granted  to  the  re- 
latives of  the  deceased  who  would  be  entitled  to  his  personal 
estate,  if  they,  or  any  of  them,  will  accept  the  same,  in  the 
order  specified  in  the  statute.    The  32d  section  of  the  tk^ 
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ipriative  to  grtBtiog  letttn  tMttmeAtavy  or 
(8  R.  8.  73»)  proYj'des  that  no  lotten  of  adflUDiatratioa  riiaU 
be  granted  to  a  person  anaieied  of  an  iaCamoua  crine ;  sot 
to  any  one  incapable  by  law  of  making  a  contract ;  nor  to 
an  alien  unless  be  resides  in  this  Stale  $  nor  to  a  minor ;  nor 
to  any  one  who  shall  be  adjudged  incompetent  by  the  surro** 
gate  to  execute  the  duties  of  such  trust  by  reason  of  drunk- 
ennessy  tmfraoidmieet  or  want  of  understandtng ;  nor  to  a 
married  woman* 

In  this  case  the  chancellor  decided,  that  under  these  provi* 
sioos  of  the  statute  a  surrogate  has  no  dtscietion  to  exclude 
Uie  person  declared  by  the  statute  to  be  entitled  to  a  preCsr* 
ence,  except  for  the  causes  specified  in  the  83d  section.-^ 
That  no  degree  of  legal  or  moral  guilt  or  delinquency  is 
sufficient  to  exclude  a  person  from  the  administratfen,  as  the 
next  of  kin,  in  the  Cases  of  prefeienoe  given  by  the  statuis^ 
unless  such  person  has  been  actually  couTieted  of  an  infa^ 
roous  crime.  And  that  the  couTietion  intended  by  the  statute 
itnust  be  upon  an  indictinent  or  other  criminal  proceeding. 

That  the  improvidence  contemplated  by  the  statute  as  a 
ground  of  exclusion,  is  that  want  of  care  or  foresight  in  the 
management  of  property  which  would  be  likely  to  render  the 
estate  and  efTectB  of  the  intestate  unsafe,  and  liable  to  lie  lost 
or  diminished  in  value  by  his  improvidence,  in  case  adminis- 
tration thereof  should  be  committed  to  the  improvident  per* 
eon. 

Decision  of  the  surrogate  affirmed,  but  without  charging 
appellant  with  costs  upon  the  appeal. 

John  K  Linsman  v.  NichdoB  U,  Simfens  el  a2,  C.  (y- 
CoMKOK,  for  complainant;  O.  L.  Barboux  and  H.  Hi 
Whxblsb,  for  defendants.  Order  dismissing  bill  with  costs 
as  to  all  the  defendants  who  have  appeared  .and  answored 
for  want  of  prosecution. 

James  A.  Clarkf  adw^r^  ^c.j  r.  Samuel  A.  Wilhughhy. 
E.  SANnvoan,  for  appellant;  C.  B.  Ownir,  for  respondenl^  ouster^saniend' 
Appeal  from  an  order  of  the  yice-chancellor  of  the  first  cir-  qneitionfmm/ 
cuit  ordering  the  defendant's  exceptieas  to  the  master's 
amended  report  to  be  taken  off  the  files*    The  chancellor  de- 
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eided  that  it  is  irregular  to  attempt  to  raise  the  saihe  qute* 
lions  by  new  exceptions  to  a  master's  amended  import,  which 
have  been  considered  and  decided  by  the  court  on  the  excep- 
tions to  the  original  report 

That  where  a  report  is  sent  back  to  be  amended  upon  the 
bearing  of  exceptions  to  the  same,  it  is  not  open  for  review 
generally  by  the  master ;  unless  the  court  expressly  authori- 
oes  the  master  to  do  so  |  or  the  nature  and  scope  of  the  ex* 
ceptions  allowed  necessarily  embrace  the  whole  subject  matter 
of  the  account  originally  taken  by  the  master. 

Tliat  the  usual  ordor  nisi  to  confirm  the  report  which  is 
entered  upon  the  filing  of  such  report,  becomes  absolute  at 
the  end  of  eight  days,  except  as  to  the  matters  embraced  in 
the  eaoeptions.  Therefore  the  decretal  order  made  upon 
the  exceptions  need  not  direct  the  report  to  be  confirmed  as 
to  those  parts  which  are  not  directed  to  be  altered  or  reconsi- 
dered by  the  master. 

That  (I  party  cannot,  by  excepting  a  report  which  has  been 
properly  made,  pursuant  to  the  instructions  of  the  court  as 
contained  in  the  order  of  reference,  indirectly  review  the 
decision  of  the  court  in  giving  such  instructions.  That  if  he 
is  dissatisfied  with  the  order,  he  must  either  apply  for  a  re- 
hearing directly,  or  appeal. 

Order  appeakd  from  afiirmed,  with  costs. 


The  subscriber  will- at  all  times  give  his  prompt  attention  to  such  coanKel 
business  before  the  Chancellor}  including  ez  parte  motions  necessary  to  bo  heard  in 
cvacatioD,  as  may  be  sent  to  him.    it  is  his  intention  borcaller  to  attend  the  Chan- 
ellor's  regular  and  special  terms  at  Aibanj,  axid  at  New-YoiJc,  as  well  as  tlie  spe- 
cial terms  held  at  this  place. 

Papen  intended  to  be  used  at  any  of  the  terms  held  at  Albany  may  be  sent  to  the 
care  of  the  Register  of  the  Court ;  and  anch  as  relate  to  motionsi  Ac.  in  New-York 
to  the  care  of  Messrs.  Ilalliday  and  Jenkins,  8  Wall-street. 

O  L.  BlADOUa 
Saratoga  Sprlngg,  Aug.  8, 1845.' 
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DECISIONS  OF  THE  OHANCELUOR^ 
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Frederick  Pentz  v.  Ezra  Haiolep  ei  al.     S.  Sherwood, 
for  complainant ;  M.  T.  Reynolds,  for  receiver.     Order  for 
Teceiyer  to  show  cause  why  an  injunccion  should  not  be  grant-  • 
edy  discharged  with  costs. 

tViltiam  A,  F,  Pentz  v.  Ezra  Hatoley  el  ah  S.  Jo9S9 
MuMFOBD,  for  complainant;  Isaac  Pautn,  fov  receiver. — 
The  same  order  as  in  IsLst  case. 

In  iJte  matter  of  the  petition  of  Francis  E.  Parker ^  one  cf 
the  legatees  of  C.  Walker  deceased,  T.  Sedgwick,  for  ap- 
pellants. Order  of  the  surrogate  of  the  city  and  county  of 
New- York,  rejecting  the  peliiion  of  the  appellant  for  direc- 
tions to  an  executor  in  relation  to  the  discharge  of  his  trusty 
affirmed. 

Andrew  8.  Garr  admW  S^e.  of  Colin  Mitchell  deceased  v.  SSl?by  Sw 
Michael  G.  Bright  et  al.  W.  C.  Notes,  for  appellant ;  L.  ^o".*©- 
HoYT,  for  respondent.  Decided  that  the  provisions  of  the  re- 
Tised  statutes  in  relation  to  costs  in  actions  at  law  brought 
by  executors  and  administrators,  as  such,  do  not  apply  to 
suits  in  this  court.  And  that  the  principle  that  costs  in  equi- 
ty are  in  the  discretion  of  the  court  applies  to  suits  brought  in 
the  court  of  chancery  by  executors  or  administrators,  as  well 
as  to  suits  brought  by  other  persons. 

That  where  a  bill  is  filed  by  an  executor  or  administrator 
tvhich  upon  its  face  is  not  sustainable — i.  e.  where  the  matter 
in  disput  e  does  not  depend  upon  a  question  of  fact  but  one  of 
law,  and  such  suit  is  brought  against  a  stranger  to  the  estate. 
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and  iiot  for  the  mere  purpose  of  obloining  the  direction  of^ 
the  court  as  to  the  manner  in  which  the  complainant  shall 
execute  his  trttst,  of  to  settle  the  conflicting  claims  of  the  se* 
veral  persons  interested  in  the  estate,  the  general  rules  of 
this  court  relative  to  costs  in  suits  brought  by  other  persons, 
will  bo  applied. 

Decretal  order  appealed  from  afRrmed,  with  costs. 

John  D.  Christie  v.  Thomas  Bishop  el  al,     C.  Humphret, 

for  appellant ;  B.  Johnson,  for  defendants.     The  chancellor 

'^^rli^ilhhy^ ^^^^^^^^  ^^  ^^^^  ^se,  that  a  parly  who  has  parted  with  his 

vendor!^"*  ^^    ^'g^^  o^  interest  in  property,  or  in  a  chose  in  action,  by  an 

absolute  sale  and  assignment  to  another  person,  cannot  by 

his  subsequent  admissions,  affect  the  right  of  the  purchaser. 

And  that  the  fact  that  such  admission  is  made  upon  the  oath 

of  the  former  owner  does  not  alter  the  principle,  where  such 

oath  is  made  exparte,  and  without  any  opportunity  for  the 

-  party  against  whom  it  is  to  be  used  to  cross  examine  th3  per* 

son  making  it 

AdmiMions  &c.      That  it  is  a  general  rule  not  to  allow  the  admissions  or 

in  the  answer  of  ^ 

a  co-defendant,  statements  in  the  separate  answer  of  one  or  more  defendants 

effect  of.  ^ 

in  the  court  of  chancery  to  be  read  in  evidence  to  sustain  the 
complainant's  case  against  a  co-defendant,  unless  they  stand  in 
such  a  relation  to  each  other  that  their  admissions  not  under 
oath  would  be  evidence  against  each  other ;  as  in  the  case 
of  several  defendants  standing  in  the  relation  of  copartners* 
or  as  having  a  joint  interest  in  the  subject  matter  of  the  liti 
gatioD. 
far  boond't)^**''      That  if  a  bill  is  taken  as  confessed  against  a  defendant 
22JjJJ®^*^^^"«  before  his  death,  and  the  suit  is  subsequently  revived  against 
deiendant.        YiiB  heirs  or  personal  representatives,  they  must  apply  to  va- 
cate the  order  taking  the  bill  as  confessed  if  they  wish  to  con- 
trovert the  allegations  in  the  bill,  or  to  set  up  any  defence 
except  such  as  has  arisen  subsequent  to  that  order  ;  the  suf 
fering  the  bill  to  be  taken  as  confessed  against  him  being  an 
admission  by  the  original  defendant  while  he  was  alone  inter- 
ested in  the  subject  matter  of  the  litigation  that  the  allegations 
in  tlie  complainants  bill  were  true,  and  that  ho  had  no  valid' 
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'defence  to  the  claim  made  by  the  complainant  except  such  as 
-appeared  from  the  bill  itself. 

That  the  answer  of  a  defendant  under  or  through  whom  a  Answer  ofad«. 
co-defendant  claims  to  have  derived  his  title  to  the  subject  whom  mb  co- 
matter  of  the  suit  cannot  be   read  m  evidence  agamst  the  Oaimt. 
latter. 

Appeal  dismissed  with  costs,  and  proceedings  remitted  to 
the  vice  chancellor. 

George  W.  Piatt  et  al  v.  Richard  D.  Littell  et  al.  R. 
W.  TowNSEND,  for  appellants ;  A.  Taber,  and  E.  W.  Cone, 
for  respondents.     Order   appealed  from,  affirmed  with  costs. 

Elizabeth  Rapelye^  by  her  next  friend  v.  Charles  Hoyt  et 
al.  S.  F.  Clarkson,  for  complainant ;  M.  S.  Bid  well,  for 
defendant.  So  much  of  the  application  to  dissolve  the  injunc- 
tion as  relates  to  the  real  estate  of  the  defendant,  denied ; 
without  costs  to  either  party  as  against  the  other. 

John  Pulver  et  al  v.  Jonathan  Thayer  et  al,  '  H.  Hoge- 
BOOM,  for  appellant;  J.  C.  Newkirk,  for  respondents.  Ap- 
peal of  defendant  Anable  dismissed,  with  costs  to  be  taxed. 

William  Snediker  v.  Thomas  Pearson.  R.  F.  Winslow, 
for  appellant ;  H.  M.  Western,  for  respondent  Decided  Award, 
that  an  award  need  not  be  concurred  in  by  all  the  arbitrators, 
even  though  there  be  no  agreement  by  the  parties  that  a  less 
number  than  the  whole  may  make  the  award  ;  but  a  majority 
may  make  the  award,  in  such  a  case,  unless  there  is  a  pro- 
vision to  tho  contrary  in  the  submission. 

That  if  the  parties  have  not  made  it  a  part  of  their  agree- Arburatora  musi 
ment  that  a  part  of  the  persons  named  may  act,  the  statute"*  """ 
must  be  complied  with  in  respect  to  the  meeting  of  all  the  ar- 
bitrators to  hear  the  proofs  and  allegations  of  the  parties  be- 
fore the  majority  will  be  autliorized  to  make  an  award. 

Order  appealed  from  affirmed  with  costs.  Respondent  to 
have  the  same  length  of  time  to  except,  as  he  had  at  the  time 
of  entering  the  appeal. 

In  the  matter  of  the  petition  of  Edward  B.  Leefe  and  wife. 
Murray  Hoffman,  for  appellant ;  John  Anthon,  for  res- 
pondenns.     Application  to  dismiss  an  appeal  by  the  late  as- Jurisdiction ©r 

'  *  *  rr  J  chanccll'r where 

^ietant  register,  on  the  ground  that  the  chancellor  had  not*reiaiivei*a 

°  °  party. 
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jttrisdietfon  to  hear  k.  Decided  that  as  the  eonstitution  givei 
an  appeal  to  the  chancellor  from  all  inferior  equity  tribunals^ 
and  the  legislature  has  made  no  provision  for  a  case  where 
the  chanoeilor  is  related  to  one  of  ihe  parties,  authorizing  any 
other  persoa  to  sit  for  him,  the  chancellor  is  bound  to  hear 
Ihe  appeal,  even  where  a  near  relative  is  personally  interest- 
ed. And  that  the  provision  of  the  statute,  prohibiting  any 
judge  from  sitting  where  he  is  related  to  either  of  the  parties 
18  controlled  by  the  coastitution  as  the  paramount  law. 

Order  directing  all  future  proceedings  in  this  cause  to  be 
in  the  name  of  the  present  assistant  register. 

Helen  Quackenbuik  et  al  v.  Mary  Leonard  et  at.  M.  Faik- 
CHiLD  and  J.  CftARr,  for  appellants ;  S..  Stevens,  for  respour 
dents.  Order  appealed  from  affirmed  with  costs,  and  prO' 
ceedings  remitted  to  vice  chancellor  of  the  third  circuit. 

John  2).  Christie  and  toife  v.  Jacob  E.  Bogardus  et  oi.-* 

G.  F.  CoMSTOcc,  for  complainants ;  Ben  Johnson,  for  de- 

JjJJJ'*^y  •Jj'J?-  fendants.     Application  to  set  aside  an  injunction  for  irregu- 

^^"JJ|»J^on  «o  larity.     The  chancellor  decided  that  although,  in  a  suit  to 

Mva^t  law.       stuy  proceedings  at  law  in  a  personal  action,  after  judgment, 

the  chancellor  or  vice  chancellor  before  whom  the  bill  is  filed 

has  power  to  dispense  with  the  actual  deposite  of  the  anraunt 

of  the  judgment  and  costs,  upon  any  sufficient  cause  shownt 

and  to  take  a  bond  with  sureties  for  the  payment  of  the  judg- 

ment,  yet  that  even  in  that  case  the  complainant  must  give 

another  bond  for  the  payment  of  the  damages  and  costs  which 

may  be  awarded  in  this  court.     Or  the  penalty  and  condition 

of  the  other  bond  must  be  enlarged  io  as  to  conform  to  that 

requirement  of  the  statute  also. 

That  ifi  no  case  can  an  exparte  injunction  be  issued  to 
stay  the  plaintiff  in  a  judgment  from  proceeding  against  the 
judgment  debtor  or  his  property  without  an  actual  deposite 
of  the  amount  claimed  to  be  due,  and  giving  the  bond  with 
Aureties  for  damages  and  costs ;  or  the  giving  of  proper  secu- 
rity for  the  payment  of  the  judgment  and  for  the  damages 
and  costs  which  may  be  awarded  in  this  court. 

That  where  the  whole  or  part  of  a  judgment  has  been  paid 
and  the  plaintijSr  therein  is  proceeding  to  collect  the  whole 
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AinauAt,  the  rcmed  j  of  the  defendant  is  to  make  a  summarf 
flipplicfttioa  to  the  court  in  which  the  judgment  was  recoveredl 
Or  if  it  19  necessary  for  him  to  apply  to  this  court  to  stay  the 
proceedings  on  the  judgment  he  should  state  the  fact  of  suck 
payment  in  his  biU,  and  swear  to  it,  and  give  tbe  adverse  par* 
ty  notice  of  an  application  for  an  injunction. 

That  upon  such  an  application,  to  authorize  it  to  dispense 
with  any  part  of  the  deposit  or  the  giving  of  security  in  lieu 
thereof,  tne  court  must  be  satisfied  beyond  any  reasonable 
doubt,  that  the  part  of  the  amount  of  the  original  judgment  as 
io  which  neither  security  or  deposite  is  required,  Ia  actually 
paid  and  satisfied. 

That  a  bond  for  the  damages  and  costs  which  may  bo 
Awarded  against  the  complainant,  can  in  no  case  be  dispens- 
ed with,  upon  the  granting  of  a  preliminary  injunction  to  stay 
proceediirgs  at  law  upon  a  judgment ;  although  such  injunc- 
tion is  granted  upon  a  special  applicatioa  to  the  court,  and 
upon  the  hearing  of  both  parties. 

Injunction  set  aside,  with  costs  to  be  taxed* 

Martha  Bradttretl  v.  Rensielaer  Schuyler  et  «s/.  J.  P. 
SsTMOira,  for  appellants ;  L.  H.  Palm sa,  for  respondents. 
Order  overruling  plea  afl^rmed  with  costs,  and  proceedings 
remitted.  Defendants  to  have  same  time  to  answer  as  they 
had  at  the  time  of  appealing. 

Charles  Bradley  v.  Edmond  Bosley^  Jnru  D.  H.  Chand- 
i.sa,  for  appellant ;  J*  B.  Skinner  and  O.  Hastings,  for  res- 
pondent. Decree  appealed  from  reversed  with  costs;  and 
a  decree  directed  to  bo  entered  declaring  that  the  complainant 
has  an  equitable  lien  upon  the  Le  Roy  farm  for  the  amount 
of  the  difierenoe  in  value  between  the  Illinois  lot  and  what 
it  would  have  been  if  defendant's  representations  had  been 
true ;  together  with  interest ;  and  directing  payment  of  that 
amount  with  the  costs  of  this  suit,  and  if  tbe  same  is  not  paid 
within  thirty  days,  the  land  be  sold  by  a  master,  dsc 

Frederick  J.  Barnard  el  al  r.  Charlee  A.  Darling.  O. 
Allen,  for  complainants ;  C  P.  Collier,  for  defendant.—* 
Application  to  take  the  bill  from  the  files,  or  to  dismiss  it, 
ioad  to  dissolve  injunction,  denied  with  costau 
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John  8.  Bvrlis  v.  Isaac  H.  Dodqe.    H.  G.  Onderdonk, 
for  appellant ;  W.  K.  Thornk,  for  respondent.     Decree  of 
ihe  surrogate  mcdifled  so  as  to  direct  the  payment  by  the  ap- 
pellant of  $482  26  only.     Appellant  to  pay  respondent  costs 
of  the  appeal. 

Elijah  Mann  v.  William  H.  Cooper  et  al.  M.  T.  Rey- 
nolds, for  appellant ;  W.  F.  Allbn,  for  respondent.  Or- 
der appealed  from  affirmed  with  costs  and  proceedings  remit- 
ted. 

William  Ihrew^  admW  Sfc,  v.  Dennis  Dwyer.  David 
Wright,  for  appellant;  S.  P.  Nash,  for  respondent. — 
Order  appealed  from  reversed,  and  injunction  dissolved. — 
Costs  of  defendant  in  opposing  the  motion  in  the  court  below, 
to  abide  the  event  of  the  suit ;  and  neither  party  to  have  costs 
as  against  the  other  upon  the  appeal.  Complainant  to  have 
leave  to  apply  to  vice  chancellor  to  revive  the  injunction  after 
the  verdict  shall  have  become  absolute. 

Joseph  Dartj  Jun.  v.  George  Palmer,  A.  Taber,  for  ap- 
pellant ;  M.  T.  Reynolds,  for  respondent.  Decretal  order 
appealed  from  reversed,  but  without  costs.  Demurrer  allow- 
ed, with  the  costs  thereof  and  of  the  argument  before  the  vice 
cliancellor ;  but  with  liberty  to  complainant  to  amend  his  bill, 
within  60  days,  by  making  Allen  and  the  representatives  of 
Pratt  parties.  If  amendment  is  not  made,  bill  to  be  dismiss- 
ed, with  costs. 

Nicholas  Brown  v.  John  C.  Brown  et  al,     T.  W.  Tuckrr 
ai)d  S.  A.  Crapo,  for  defendant ;  C.  O'Conor,  for  respon- 
dents.    Appeal  from  a  decretal  order  of  the  vice  chancellor 
of  the  first  circuit  allowing  the  demurrer  of  three  of  the  de- 
fendants and  dismissing  the  bill,  as  to  them,  with  costs. 
Mi^teesorft         The  chancellor  decided  that  where  stocks  are  held  in  this 
i)u»ir  righis  as  to  state  by  a  citizen  of  another  state,  at  the  time  of  his  death, 
fuue.  ^  ^  "'  and  who  dies  in  that  state,  leaving  a  will  executed  there, 
the  remedy  of  his  residuary  legatee,  if  he  wishes  to  obtain 
the  proceeds  of  such  stocks  and  the  dividends  accrued  there- 
on, after  the  debts  and  general  legacies  of  the  testator  have 
been  paid,  is  to  cite  the  executors  to  prove  the  will  and  take 
put  letters  testamentary  thereon  in  this  state ;  and  if  they 


fiegTecl  to  do  so,  to  have  himself,  or  some  other  person,  ap- 
pointed administrator  with  the  will  annexed,  here. 

That  if  this  court  has  general  jurisdiction  to  call  executors  JuriFriiciion  of 

,  vice  chftncellor* 

or  administrators  appointed  in  another  state  or  country  to  *«  repperts  ih« 

**  "^  locality  of  tho 

account  and  pay  over  the  proceeds  of  the  properly  of  the  de-  aubjeci  maiier. 
cedent  to  those  who  are  entitled  to  it  by  the  law  of  his  domi- 
cil,  the  fact  that  a  single  item  of  the  personal  property  is  sit- 
uated within  one  of  the  chancery  circuits  of  this  state  will  not 
give  to  the  vice  chancellor  of  that  circuit  jurisdiction  of  the 
cause. 

That  to  give  a  vice  chancellor  jurisdiction  of  a  case  on  tho 
ground  that  the  subject  matter  in  controversy  is  within  his  cir- 
cuit, *it  is  not  sufficient  that  a  small  part  of  that  subject  matter 
is  there.  That  so  much  at  least  of  the  subject  matter  in  con- 
troversy  between  the  parties  must  be  situate  within  the  cir- 
cuit as  to  enable  the  vice  chancellor  to  make  a  decree  which 
will  do  substantial  justice  between  the  parties  with  respect  to 
the  subject  in  controversy  as  to  which  his  jurisdiction  extends. 
And  that  where  that  cannot  be  done,  the  bill  must  be  filed  be- 
fore the  chancellor,  who  has  general  jurisdiction,  or  before 
some  vice  chancellor  who,  by  reason  of  the  residence  of  the 
defendants  in  his  circuit,  or  otherwise,  has  jurisdiction  to 
make  a  decree  relative  to  the  whole  matter. 

That  where  this  court  interferes  in  special  cares,  to  pro-  Jurisdiction  of 

*  »         r         chancery  to  pra 

tect  the  rights  of  creditors  or  legatees  of  a  testator  who  was  J-reduors  o?ie. 
domiciled  abroad,  in  the  personal  property  which  is  found  in  Sfo®*,J^ic*"i 
this  state,  and  which  is  in  danger  of  being  lost  or  squandered  **>road. 
before  a  proper  representative  can  be  appointed  here  to  pro- 
tect it,  it  is  upon  the  ground  that  whenever  there  is  a  right 
there  ought  to  be  a  remedy  either  in  this  or  in  some  other 
tribunal.     And  that  where  no  remedy  to  enforce  the  right 
exists  elsewhere,  this  court  will  furnish  such  remedy  when- 
ever it  is  necessary  to  prevent  a  total  failure  of  justice  where 
the  property  in  controversy,  or  the  person  of  the  wrong  doef 
is  within  the  jurisdiction  and  control  of  the  court. 
Decretal  older  appealed  from,  affirmed  with  costftr 


ti:}^The  iiitMribar  wfJfat  alt  tinm  gfre  hfs  pnmpt  atCMChm  fo  ncfr  ebvnswf 
IniBiDess  before  the  Cbance))or»  inclading  ex  parte  motions  neceasary  to  be  heard  Id 
racatioti,  as  nay  be  sent  to  hhn.  It  is  his  intention  hereafter  to  attend  the  Clian  • 
eellor's  regular  and  apeeia)  tenflS  at  Albany,  and  at  New-York,  as  weU  a*  tbe  spci' 
c)al  terms  held  at  this  ptace. 

Paperi  intended  to  be  nsed  at  any  of  the  terms  held  at  Albanr  may  be  sent  to  th# 
care  of  the  Regiater  of  the  Com! ;  and  socb  as  relate  to  motions,  Ac.  in  Hew-Torfc 
to  (be  cars  of  Messia.  HalUday  and  Jenkins,-  8  Wall-atieeL 

0  U  BABBOirS 
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DECISIONS  OF  THE  CHANCE1.1.0R, 

NOVtilUER  16, 1«5. 


^he  American  IAJ0  Insurance  Sf  Trust  Company  v.  Samth 
«Z  J.  Bayard^  et  at  The  same  v.  Gary  ▼,  Sackett^  tt  etl,^^ 
1B.  Robinson,  for  complainants;  W.  A.  Sac'kett,  for  Ellas 
iB.  Boudinot,  Ex'r.  8cc 

Application  l)y  complainant  for  leave  to  witlidraTV  from  the  WitWTwriof 

*^*^        .  replication  »*• 

£ies  a  replication  to  the  answer  of  Boudinot  to  the  supplemeii-  ed  by  mistake^ 
tal  bill  in  this  suit,  to  which  bill  Boadinot  was  not  a  party. — 
The  chancellor  decided  that  it  was  irregular  for  Boudinot,  ^J®J^oV«aiJ 
who  had  answered  the  original  bill,  and  after  fh©  proofs  had  plemental  bifl» 

*       ^      ,  ,  y         M  cannot  file  a« 

been  taken  m  the  cause,  to  iattempt  to  answer  either  the  niai-  anawerio  it. 
Xer  of  the  ordinal  bill  anew,  or  to  put  in  an  answer  to  tlie  sup- 
plemental bill  to  which  he  was  not  a  party,  ^nd  which  was 
only  filed  to  bring  additional  parties  before  the  Court.  And 
jt  appearing  that  the  replication  had  been  filed  by  mistake, 
the  chancellor  allowed  it  to  be  'withdrawn,  and  directed  the 
answer  of  Boudinot  also  to  be  taken  from  the  files. 

The  Slate  of  Indiana  v.  Merrill  B.  Sherwood  et  cd,  E. 
Sand  FORD,  for  motion;  J.  Howe,  for  Jaudan  &  Co.  This  Cliatnp«rt^ 
was  an  application  on  the  part  of  the  complainant  to  change 
the  solicitor.  The  application  was  resisted  by  S.  Jaudan  &  Co* 
•on  the  ground  tliat  they  have  -contracted  with  the  agent 
of  the  state  to  buy  the  litigation  in  this  suit,  and  to  carry 
on  the  same  in  the  name  of  the  state,  for  their  own  benefit. 
The  chancellor  decided  that  even  if  the  ailedged  agreement  rufchi««of 
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5w!t*cl!SiIS'  ^•^  ^^  aUolately  void  and  dampertous,  Jaudon  ds  Ca  coultf 
procMdioth*  aot  proceed  ia  the  suit  in  the  name  of  the  present  complaio- 
plkinaDt;  bot*  ^^^f  but  mu8t  file  a  bill  in  tbeir  own  names  to  have  the  bene- 
mattfiieancw  £|  of  the  previous  proceedings  in  the  suit,  and  stating  theieia 
the  rights  they  have  acquired  under  the  aforesaid  agreement 
with  the  agent  of  the  state. 

That  in  this  court  it  is  not  allowable  to  carry  on  a  suit  in 
the  name  of  a  nominal  complainant,  for  the  benefit  of  a  third 
person  not  a  party  to  the  suitf  bat  the  real  parties  in  interest 
must  be  brought  before  the  co»rt|  so  that  they  may  be  bound 
by  the  decree. 

Order  substituting  E.  Sandford  as  the  solicitor  for  the  com- 
plainants, in  the  place  of  the  present  solicitor;  but  without 
prejudice  to  the  right  of  Jaudon  6c  Co.  to  file  a  bill  in  tbeir 
own  names  and  by  their  own  solicitor,  to  enforce  their  rights 
M  purchasers  of  the  litigation  in  this  suit,  and  to  have  the 
benefit  of  the  former  proceedings.  The  present  solicitor  to 
be  paid  his  costs  to  be  taxed  as  between  solicitor  and  eiieot 
upon  delivering  over  the  papers  to  the  new  solicitor. 

EuphrOM  BarhieTf  hy  her  next  friend^  v.  Jacques  if.  P, 
Mariner*    ft*  Lockwood,  for  appellant;  N.  Hill,  jun.  for  re- 
spondent   Order  of  the  vice  chancellor  of  the  first  circuit  de- 
nying application  for  an  atuichment  affirmed  with  costs  to  be 
paid  by  next  friend  of  appellant* 
John  Janes  v.  William  ^iernlergh  et  al.    S.  M.  W€K>DauFF 
UAUitj  of  a    for  complainant    In  this  case  the  court  decided  that  a  person 
toDd  u/mort-  ^^  *^U8  a  bond  and  mortgage  for  less  than  is  due  thereon, 
j^JJj^^^^fid  actually  guaranties  the  payment  of  the  whole  debt  is  lia- 
^iJ^  oMmciot.  ble  to  be  made  a  party  to  a  bill  of  foreclosure,  and  to  have  a 
isvcadseiM  decree  over  against  him  for  the  deficiency,' or  for  any  part 
VS."^    thereof. 

That  the  proper  decree,  where  the  mortgagor  is  himself  a 
party  to  the  suit^  and  is  primarily  liable  for  the  payment  of 
the  deficiency t  and  a  thirdi  person  is  made  a  party  defendant, 
who  is  only  secondarily  liable,  is  to  decree  the  payment  of 
the  deficiency  by  tlie  principal  debtor  in  the  first  instance,  and 
.  to  decree  payment  of  the  amount  of  such  deficiency  against 
the  deiendant  who  stands  in  the  situation  of  his  surety. 
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<nere]y»  only  in  case  it  cannot  be  collected  of  the  principal 
<iebtor  and  after  the  return  of  an  execution  againat  such  prin- 
cipal debfor  unsatisfied. 
That  the  decree  in  such  cases  should  also  direct  that  in  fS^H^t^!^ 

•ui  racD  •  €•••» 

case  the  amount  of  the  deficiency  is  paid  by  the  defendant 
\dio  is  -only  secondarily  liable  for  the  deficiency  he  shall  have 
the  benefit  of  the  decree  for  such  deficiency  for  the  purpom 
of  obtaining  satisfaction  for  the  same  amount  with  the  inter- 
est thereon  from  the  defendant  who  is  primarily  liable. 

The  chancellor  ordered  that  in  this  case,  aHer  the  usual  di- 
rections for  the  foreclosure  and  sale  of  the  mortgaged  premt- 
ses^and  the  payment  of  the  debt  and  cDsts  out  of  the  proceeds 
and  lor  a  decree  over  against  the  mortgagor  personally  for 
ihe  deficiency,  if  any,  the  decree  should  further  direct  that  if 
Khe  complainant  is  not  able  to  collect  the  amount  of  «uch  de- 
ficiency out  of  the  estate  of  the  mortgagor,  upon  an  execution 
against  his  property,  the  defendants  John  6.  Fellers  and 
<3eorge  Fellers,  the  assignors  of  the  mortgage,  pay  so  much 
of  such  deficiency  as  the  proceeds  of  the  master's  sale  and 
the  amount,  if  any,  which  shall  have  been  collected  of  the 
>mortgagor  personally  subsequent  to  the  assignment  to  the 
complainants,  exclusive  of  the  costs  and  expenses  of  the  fore- 
<^losure  and  sale,  shall  be  less  than  the  $2800  (the  considera- 
tion of  the  assignment)  and  the  interest  thereon  from  the  time 
of  the  filing  of  the  bill,  to  the  time  of  such  sale ;  with  the  in- 
terest on  that  part  of  the  deficiency  from  the  time  of  the  mas- 
ter's sale  until  it  shall  be  repaid  by  them. 

Decree  further  to  direct  that  if  they  pay  the  amount  thus 
•decreed  against  them,  they  are  to  have  the  benefit  of  the  de* 
'Cree  against  the  mortgagor,  for  the  purpose  of  enabling  them 
•to  obtain  remuneration  from  him  to  the  same  extent,  with  in- 
terest, either  by  a  new  execution  against  his  property,  or  by 
filing  a  creditor's  bill,  as  they  may  think  proper.  But  that  af- 
ter they  have  obtained  such  remuneration,  the  residue  of  the 
decree  against  the  mortgagor  for  the  deficiency,  will  belong 
to  the  complainants  as  a  part  of  his  contingent  profits  npon 
the  purchase  of  the  bond  and  mortgage  beyond  the  amount 
advanced  to  the  assignors,  and  the  legal  interest  thereon. 
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J0in  Frazer  ft  al  v.  Henry  Af.  Western  tt  au  H.  K* 
Western,  for  appellant;  J.  Anthov,  for  complainanta ;  J. 
Blunt,  for  infant  defendants.  Decree  appealed  from  revers- 
ed, and  con^lainants  bill  dismissed  with  costs  both  upon  this 
appeal  and  upon  the  proceedings  in  the  original  suit,  to  Be 
taxed,  and  complainant  directed  to  pay  the  costs  of  the  guar- 
dian ad  litem  of  the  infant  defcndams. 

Sylvantis  J.  Penniman  el  al  v.  Isaac  M.  Norton  et  al.    W. 

D.  White,  for  complainants ;  N»  Hill,  Jun.^  for  defendants. 

Application  by  complainants    for   leave  to  proceed  in  this 

suit  against  thie  surviving  defendants,  notwithstanding  the 

death  of  Mc  Neil,  one  ol  the  original  defendants  and  one 

of  the  judgment  debtors  of  complainants    Norton  and  Bartle, 

the  other  two  judgment  debtors  had  been  discharged  under 

be  bankrupt  act. 

Parkiet.  The  chancellor  decided  that  although  it  appeared  by  affida- 

.    .  ..  ^vit  that  all  the  judgment  debtors  were  insolvent  when  the  hti) 

solveat^fend*  was  filed,  that  afforded  no  excuse  fot  proceeding  in  the  cause 
uits 

without  bringing  before  the  court  tliose  who  have  subsequevt- 

ly  succeeded  to  their  rights  in  the  properly  which  they  hadal 
the  commencement  of  the  suit. 
Kepresenttt.  ThQ.t  if  the  defendants,  Norton  and  Bartle,.  had  do  proper- 

ceased  de/endr^y  which  could  pass  to  the  assignee  in  bankruptcy  subject  to 
'°^'  the  complainants  claim,  or  if  Mc  Nell  had  an  interest  in  any 

property  which  could  pass  to  his  personal  representatives  or 
heirs  subject  to  such  claim,  the  fact  should  have  been  distinct- 
ly stated  in  the  complainants  affidavit ;  to  excuse  them  from 
bringing  the  assignee  in  bankruptcy  before  the  court  in  the 
one  case,  or  the  representatives  of  McNeil,  in  the  other. 
WhenssQit         That  a  suit  cannot  be  further  proceeded  in  against  a  de. 
iieyiMirSt  a"  fe'^^^"^  ^^*®'  ^®  ^*s  obtained  a  regular  discharge  as  a  bank- 
bankrupt,  af.    jupt :  unless  the  complainant  intends  to  contest  the  validity 
•er  his  dia-  .  , 

ctMvgr.  of  such  discharge,  for  tlie  purpose  of  obtaining  a  personal 

decree  against  the  bankrupt  That  in  such  a  case  the  prop- 
er course  for  the  complainant  is  to  file  a  supplemental  billt 
stating  the  commencement  of  the  original  suit,  the  subsequent 
decree  in  bankruptcy,  the  discharge  of  the  bankrupt,  and  the 
facta  upon  which  that  discharge  is  claimed  lo  be  void  and  in- 
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aperatlve ;  ami  making  the  asaigneei  ft?  wefl  as  the  bants mpt^ 
parties  to  such  bill. 

Or,  if  the  compFaraaiit  merely  wishes  to  proceed  *gft>nst  Jjjjj*jjj|j^^j  ^^ 
the  property  which  has  passed  to  the  assignee  in  bankruptoyt  ■igDeeofban^ 
subject  to  his  prior  chiim  thereon*  }ie  shoald  revirc  the  suH 
against  the  assignee  alone — stating  the  discharge  of  the  bank- 
rupt, as  a  ground  for  proceeding  no  farther  in  the  snrt  against 
him  as  a  party. 

And  tliat  where  the  assignee  in  bankruptcy  has  sold  M  hn  forchaafr 

from  MMgn^^ 
interest  in  the  subject  matter  of  the  Ktigation  before  the  com*  when  anecM* 

mencement  of  the  proceedings  against  him  to  revire  and  coB-  **'^  ^^  ^' 

tinue  the  suit,  that  fbct  should  be  stated ;  and  the  purchaser 

should  in  that  case  be  made  a  party  to  the  sirit,  instead  of  the 

assignee. 

Application  denied,  with  #10  costs;  but  without  prejudice  to 
their  right  to  file  such  a  bill  to  rertve  and  continue  the  pre- 
eeedings  as  they  may  be  advised  is  proper. 

George  B.  JVorth  v.  Jane  North  W.  G.  Aicgcl,  for  com- 
plainant; R.  L1.0TP,  for  defendant  This  was  an  applica- 
tion by  the  defendant  rn  a  sirit  for  a  divorco  for  an  allowance 
to  enable  her  to  defend  the  suit,  and  for  the  support  of  her- 
self and  chrld  during  the  litigation.  The  biH  was  filed  by 
the  husband  to  annul  his  marriage  with  the  defendant  on  the 
ground  that  she  had  another  husband  Nving  at  the  time  of  the 
marriage.  The  fact  that  a  Termer  husband  was  living  at  the 
time  of  the  marriage  between  the  parties  was  denied  by  the 
defendant. 

The  chanceHor  decided  that  in  such  a  case  the  defendant  AIiinMiy»Htw* 
was  entitfed  to  an  allowance,  although  the  complainant  insist-  compltinant 
ed  she  was  not  his  lawflil  wife  and  that  he  was  not  hound  ^^ofmti^!^}^^ 
bear  the  expenses  of  her  defence.     (See  Bird  ▼.  Bifd^  1 
Lees  Eccl.  Ca.  hy  Phil.  209  ;  Earl  of  PorisnunUhj  v.  J%e 
Couniesi  of  Portsmouth^  3  Ad,  Bed  Rep.  69,  S.  P,) 

Order  directmg  complainant  to  pay  defendant  #20  within 
twenty  days,  #20  when  the  cause  is  in  readiness  to  take  tss* 
timony>  and  #20  when  it  is  in  readiness  for  a  hearing.  And 
a  reference  directed  to  a  master  in  Alleghany  county  to  in- 
quire what  wHl  be  a  suitable  allowance  for  support  of  defen- 
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tlaflit  and  licr  child,  from  the  comma acement  of  this  suit,  to 
be  paid  quarterly. 

Franus  J.  Marvin  et  al  v«  Lambert  Van  Hoesen.  S.  Src- 
VKNSy  for  appellant.  Order  appealed  from  reversed,  tod 
case  ordered  to  ataod  over  until  the  let  Tuesday  id  Jaouary* 
with  Uberty  to  defeodaot  to  produce  further  affidavits  in  oppo^ 
sition  to  the  application.  Complainants  to  be  at  liberty  also 
to  serve  otiier  papers,  at  least  eight  days  previous  to  that 
time. 

Mary  SL  Renv^k^  hy  her  next  friend^  v.  Robert  J,  j&n- 
wick  et  aL    A.  H.  Dana,  for  appellant;  W.  S.  Skaks,  for 
respondent.    Decree  appealed  from  affirmed  with  costs. 
AMiffoor  of  JDavid  Christie  v.  Nathan  N.  Herrick  et  al.    S.  J.  Wa- 

whan  t  neces-  KIN,  for  complainant ;  J.  Ganson,  for  defendants.  DeIna^ 
bii7orrorociM-  ^'  ^  ^'^^  ^  foreclosure.  Decided  that  where  a  mortgage  is 
^'*-  assigned  as  a  noere  security  for  the  payment  of  a  debt,  or 

where  but  a  part  of  the  mortgage  debt  b  assigned  to  the  com- 
plaiuant,  the  assignor  is  a  necessary  party  to  a  bill  filed  to 
foreclose  the  mortgage,  so  that  a  perfect  decree  may  be  mide 
which  will  protect  the  mortgagor  and  the  purchaser  of  tbo 
mortgaged  premises  under  the  decree,  from  the  future  claims 
which  the  assignor  may  make  notwithstanding  his  assigD- 
roent.  But  that  where  there  is  an  absolute  and  unconditioa- 
al  assignment  of  a  bond  and  mortgage  to  the  complaioaot, 
who  subsequently  files  a  bill  to  foreclose  the  same,  it  is  not 
necessary  to  make  the  assignor  a  party  to  such  suit. 

That  the  same  principle  appears  to  be  applicable  to  the 
case  of  an  absolute  assignment  of  a  bond  and  mortgage  to  t 
third  person  in  trust  to  collect  the  amount  due  thereon  and  ap- 
ply the  same  to  the  payment  of  the  debts  of  the  assignor. 

That  the  case  of  assignees  or  other  trustees  of  a  fund  for 
(he  benefit  of  creditors  suing  for  the  protection  of  the  fund,  or 
to  oollect  money  due  to  the  fund  from  third  persons,  is  ao  ex- 
ception to  the  general  rule  that  the  cestui  que  trust  must  be 
wiada  a  party  to  a  suit  brought  by  the  trustee. 

In  this  case,  the  chancellor,  being  satisfied  it  was  the  is- 
(entioQ  of  the  assignor  of  the  mortgage  to  give  to  the  assignee 
the  right  to  receive  the  money  due  th^reouy  or  to  feivcJote 


53 

the  same  in  his  own  name,  and  to  apply  the  proceeds  to  the 
payment  of  the  creditors  to  whom  the  assignee  was  holden  as 
surety  for  the  assignor,  overruled  with  costs,  the  demurrer  of 
the  defendant,  the  mortgagor,  hy  which  he  raised  the  objec* 
tion  that  the  mortgagee  and  assignor  was  not  made  a  party 
complainant  to  the  bill  of  foreclosure. 

Defendant  ordered  to  pay  the  costs  and  put  in  his  answer 
within  twenty  days,  or  within  forty  days  in  case  the  bill  is 
amended. 

Frederick  J.  Barnard  et  al  v.  Charles  A.  Darling,  O. 
Allkn,  for  complainants ;  C.  P.  CoLLisa,  for  defendant(*) 
This  was  an  application  by  the  defendant  to  dismiss  the  bill  o^^^^^v^^^^^tf^  *" 
complaint  or  to  have  it  taken  off  the  files,  for  a  variety  of  ob-  ^ust  be  object* 
jections ;  most  of  which  related  to  the  regularity  of  the  com* 
plainants  proceedings  in  the  court  of  law — this  being  a  cred* 
iter's  bill.  The  chancellor  decided  that  objections  of  that  na- 
ture could  not  be  considered  in  this  court;  but^that  the  defen- 
dant must  apply  to  the  court  of  law  for  relief. 

The  defendant  also  objected  that  the  bill  was  not  properly 

verified ;  the  oath  having  no  venue.(t)    The  chancellor  de- J^f "*  ^7*?"f 
'  °  ^  ^  iniurat to  bill* 

cided  that  there  was  no  validity  in  this  objection ;  as  the  com-  tlnct  of. 
plainants  could  be  convicted  of  perjury  upon  such  a  jurat,  if 
they  had  sworn  falsely ;  and  that  as  the  officer  before  whom 
the  bill  was  sworn  was  only  authorized  to  administer  the  oath 
within  the  city  of  Albany  the  legal  presumption  was  that  he 
had  not  violated  his  duty  by  doing  it  elsewhere. 
Motion  denied  with  costs. 


(■»)Deeided  Oct.  7ih,  1845.    8«s  ante  psfs  43. 

(t)Tbe  venae  wee  in  this  form :  **State  of  New  York, County  se.** 

And  tbe  oelb  wee  eigned  **0. 0.  Comm'r  of  Deede  *^  Uie  oflker  being  a 
Commiesioner  of  Deede  ibr  the  city  of  Albany. 
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EXAMINER  IN  OMANCERY« 
XO.  «I  LIBERTY  STREET^ 

ALLAN  KELTILLE, 
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JVO.  10  W^LL  STREET, 


'  The  •obtcriber  will  »X  «Il  times  gire  hie  prompt  attention  to  sach  cooniel 
l>uetne»e  before  the  Chancellor!  mcladlng  ex  pette  akotlons  rtecbssary  Oft  be  heardta 
tteetloni  w  mty  be  f  ent  t«  him.  It  U  his  intention  hereafter  te  attend  the  Ghen- 
celior*!  regnlar  and  j^pedai  tenoa  At  Albanf ,  and  al  New- Yorki  aa  well  as  the  spe- 
cial terms  held  at  this  place. 

Papers  Intended  to  be  used  at  any  of  the  teiAs  held  at  AJbaaj  laagr  be  neat  to  ths 
<are  of  the  Register  of  the  Court ;  and  such  as  relate  to  motions,  *c.  in  HeW'YocIc 
to  the  care  of  Messrs.  Halliday  end  f  enkias,  6  WaJKiCreet. 

O  iN  BAftSOVE 
#wm«egn  flptUiffs,  Aug.  8,  IMf . 


CHANCERY  SEITINEL 

N.  O.  Rtca,  FubUther.] fl.OO  f<b  Amnm [O.L.  BABSOvm,  Reporter. 

^— ^^  l»  •^—^-^  .1 I    I         I         I  ■  «  I  n 

Tal.  T.]         SiKATOei  SPBINfiS,  JAN.  U,  1846.         [No.  8. 

— " 

€onrt  of  Cijancetg. 

OEOI8ION8  OF  THE  CHAI4CELI.OR, 

JANUARY  26.  1840. 


Oikniel  8*  Williams  ExW  ^c.  v.  J^hn  Harden  €t  ah    E.  Liabilitj  ofEz- 
J.  RicHABDflON,  for  appellant;  O.  S.  Williams,  for  re8poii»«J"^^'.|^'«y» 
dent    In  this  case  the  chanoellor  decided  that  an  executor  covery. 
is  liable  for  the  costs  upon  a  bill  of  discovery  filed  by  him  in 
aid  of  a  defence  at  law,  where  it  appears  by  the  defendant's 
answer  that  there  is  no  fact  within  the  knowledge  of  the  lat- 
ter which  is  material  to  the  complainant's  defence  at  law. 

That  the  complainant,  in  a  bill  of  that  nature,  must  state  a  bu^^r'aiKo/e*- 
case  which  will  constitute  a  good  defence  to  such  suit  ry. 

That  the  statute  (2  JR.  8. 88,  ^35)  specifies  what  OTidence  wbateTklenc« 
executors,  &c.,  have  a  right  to  require  of  the  justice  of  a  claim  S'by*jExe«iu>r 
presented  against  the  decedent's  estate,  by  an  alleged  credit-ofjastnattofa 
or.    That  tliey  may  require  satisfactory  vouchers  in  support 
of  the  claim ;  that  is,  in  the  case  of  a  note,  they  may  require 
the  production  of  the  note  itself,  or  evidence  that  it  has  been 
lost  or  accidentally  destroyed,  if  the  fact  is  so,  and  that  fact 
is  within  the  knowledge  of  a  third  person*  And  they^ay  also 
require  the  affidavit  of  the  creditor  that  the  debt  claimed  by 
him  is  jnstly  due ;  that  no  payments  have  been  made  thereon; 
and  that  there  is  no  ofiset  against  the  same,  to  the  knowledge 
of  the  claimant 

That  the  defendant  in  a  suit  at  law  is  not  entitled  to  come  When  t  bUl  of 
into  this  court  for  the  discovery  of  a  mere  isolated  fact  which  of'a^dBfimc/at 
may  or  may  not  be  material  to  his  defence.     But  that,  in  or-  '*^  ^^'^  ^^' 
der  to  sustain  a  bill  of  discovery,  the  complainant  therein 
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must  show  what  his  defence  to  the  suit  at  law  is ;  so  that  this 
court  can  see  that  the  fact  of  which  a  discovery  is  sought,  if 
admitted  to  be  as  stated  in  the  billi  may  be  material  in  the  es- 
tablishment of  such  defence. 

Order  appealed  from  reversed ;  with  costs  to  be  paid  by 
the  respondent,  out  of  the  estate  of  the  testator  in  his  hands. 

Peter  D.  Vroem  et  al  v.  William  Johnson,  D.  Gould, 
for  appellants ;  S.  Sherwood,  for  respondent.  Order  of 
the  vice  chancellor  of  the  first  circuit  denying  motion  for  at- 
tachment for  violation  of  injunction  reversed  ;  and  an  attach- 
ment ordered  to  issue,  bailable  ia  the  sum  of  9^50.  Costs  to 
abide  the  event ;  and  proceedings  remitted. 

Elizabeth  Proctor  et  al  admWs  8fc,  v.  Uenry  P.  Wanma' 
ketj  Public  Administrator  Sfc,  E.  W.  Chester,  for  appel- 
lants ;  W.  T.  Reynolds,  for  respondent.  Decretal  order  of 
the  surrogate  of  New- York  reversed,  and  a  decree  directed  to 
be  entered  setting  aside  and  revoking  the  letters  of  adminit* 
(ration  granted  to  the  public  administrator  as  irregularly  aad 
improperly  obtained  ;  and  declaring  the  letters  of  administra- 
tion granted  to  the  appellants  to  be  valid.  And  respondent 
directed  to  deliver  up  to  the  appellants  all  the  moneys,  books, 
papers  and  property  belonging  to  the  estate,  which  have 
come  to  bis  hands. 

Proceedings  remitted  to  surrogate. 

Jacob  Johnson  et  al  v.  Garret  (^ckenbush  et  al.  N.  Hill, 
Jun.  for  complaioants ;  J.  Rhoades,  for  defendant  Lawrence. 
Application  by  complainants  to  open  an  order  to  close  the 
proofs,  and  also  for  an  order  extending  the  time  to  prodoca 
witnesses  for  forty  days.  The  complainants  entered  an  or- 
der to  produce  proofs  and  served  it  on  the  agent  of  the  de« 
fendants'  solicitor  on  the  16th  of  April,  1845.  The  defeod- 
Mi  Lawrence,  on  the  last  day  allowed  by  the  rule  for  that 
purpose,  applied  for  and  obtained  an  order  extending  the  time 
to  take  proofs,  for  sixty  days.  This  order  was  entered  on 
the  5th  of  July,  1845,  and  was  immediately  served  upon  the 
register  as  the  agent  of  complainants*  solicitor.  About  torty 
days  after  the  exprration  of  the  sixty  days  allowed  by  this  or* 
der,  the  defendant  Lawrence  entered  an  order  to  close  tho 
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|if oofs  in  the  cause.  The  complaiaants'  counsel  iosisted  that 
by  the  practice  of  the  court  they  had  120  days  after  the  5th 
of  July,  1845,  to  produce  witnesses,  because  the  order  of  that 
date  extending  the  time  was  served  on  their  agent,  and  not 
upon  the  solicitors  personally. 

The  chancellor  decided  that  the  entry  of  the  order  to  close 
the  proofs,  afler  the  expiration  of  the  60  days  to  which  the 
time  to  take  proofs  was  extended  by  the  order  of  the  5th  of 
July,  was  regular. 

That  although  the  15lh  rule  declares  that  where  the  service  i°  ^^^^  ^a 

^  service  upon  an 

of  a  notice  or  paper  is  upon  an  agent,  or  through  the  post  agent  will  not 

*%•.  ,1.11-  /•  1  BJ'«  the  parly 

office.  It  must  be  double  the  time  necessary  for  a  personal  served  doable 
service  on  the  solicitor,  that  the  service  of  an  order  merely  ^^°*^' 
enlarging  the  time  to  produce  proofs  does  not  come  within  its 
provisions. 

That  where  the  object  of  a  paper  or  notice  is  to  restrict  the 
rights  of  the  opposite  party,  if  he  does  not  act  upon  it  within 
the  time  required  by  the  practice  of  the  court  after  such  ser* 
vice,  the  15th  rule  gives  him  double  the  ordinary  time  if  the 
service  is  made  upon  his  agent  or  through  the  post  office. 
The  legal  presumption,  in  such  cases,  being  that  the  delay  in 
obtaining  actual  notice  of  the  service  of  the  paper  or  notice 
will  render  more  time  necessary  to  do  the  act  required  than  in 
case  of  a  personal  service  on  the  solicitor.    But  no  such  pre*  Where  the  pa^ 
sumption  can  arise  where  the  notice  or  paper  served  enlarges  farges  the  time 
instead  of  restricting  the  time  which  the  party  has  to  do  the  gt'^ctlnguf  " 
act  required. 

That  the  original  order  to  produce  proofs  in  this  case  requi- 
red the  defendants  to  do  so  within  forty  days  after  service  of 
notice  thereof,  and  that  as  the  service  of  the  order  restricted 
tlie  right  which  was  before  unlimited,  and  that  service  being 
upon  the  agent,  the  defendants  had  double  the  time^  or  twice 
forty  days,  to  pioduce  testimony  before  an  order  could  be  en- 
tered to  close  the  proofs.  That  the  right  to  enter  an  order 
to  close  the  proofs  being  reciprocal,  under  the  provisions  of 
the  68th  rule,  neither  party  could  enter  such  an  order,  upon 
that  service,  until  after  the  expiration  of  the  80  days. 

That  as  the  order  of  the  5th  of  July  did  not  require  eithtr 
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pnrty  to  produce  witoessea  within  a  specified  lime  after  service 
of  that  order*  but  merely  extended  the  time  which  had  been 
previously  restricted  to  tho  5th  of  July*  to  sixty  days  from 
that  time,  whether  the  order  was  served  personally  or  upon 
the  agent  of  the  complainants'  solicitors*  the  time  of  such  ex- 
tension is  to  be  restricted  to  the  60  days  allowed  by  the  order 
of  the  court. 

Order  directing  the  order  to  close  the  prooft  to  be  so  far 
opened  as  to  permit  either  party,  within  sixty  days*  to  exam- 
ine  witnesses  to  prove  the  time  of  the  death  of  Alida  Quack- 
enbush ;  with  costs  to  the  defendants  for  opposing  this  motion 
to  be  taxed. 

Jacob  Gould  v.  Edwin  W.  Collins  ei  oL    E.  GaiFriN,  for 
appellant ;  E«  P.  Smith,  for  respondents.    Decree  appealed 
from  affirmed  with  costs. 
fdieiSK     ^^remiah  Green  elM  v.   Trxman  B.  Hicks.    E.  F.  Bul- 
["'•^  *^^J5  LARD,  for  appellants ;  P.  Caooer,  for  respondent  Thechan- 
sail.  cellor  decided  that  under  the  usual  order  of  reference  to  a 

master  to  appoint  a  receiver  in  a  creditor's  suit,  the  complaitiF' 
OfU  is  not  authorized  to  examine  the  defendant  for  the  mere 
purpose  of  ascertaining  whether  he  had  not  made  a  fraudulent 
assignment  of  his  property  previous  to  the  commencement  of 
the  suit;  unless  such  property  is  still  in  the  possession  or  un- 
der the  control  of  the  defendant 

And  it  seems  at  least  doubtful  whether  the  receiver  has  the 
power,  under  any  clause  of  such  an  order,  to  examine  the  de* 
feudant  or  any  other  person,  as  a  witness  to  establish  the  fact 
of  such  a  fraudulent  sale  or  assignment;  there  being  no  stat- 
utory provision  authorizing  the  receiver  to  set  aside  or  avoid 
such  a  sale,  if  the  defendant  himself,  at  the  time  he  was  di- 
rected to  assign  to  the  receiver,  would  not  have  had  the  right 
to  do  so.  That  the  statute  only  makes  the  fraudulent  sale  or 
transfer  void  as  to  the  creditors  who  are  intended  to  be  de- 
frauded. 

That  where  the  property  is  not  in  the  possession  or  under 
the  control  of  the  defendant,  so  as  to  make  it  his  duty  to  de- 
liver it  up  to  the  receiver,  leaving  the  fraudulent  assignee  or 
grantee  to  come  in  and  bo  heard  j^ro  intererro  mo,  the  proper 


69 

coarae  for  the  complainant  is  to  make  the  granteo  or  assignee 
a  party  to  his  suit ;  so  as  to  have  the  receivership  extended 
lo  him« 

That  although  the  rules  of  the  court  prescribe  the  substance 
of  the  order  or  decree  in  a  creditor's  suit,  where  the  defend- 
ant suffers  the  bill  to  be  taken  as  confessed  against  him  for 
want  of  appearance,  or  gives  a  written  consent  in  the  form 
prescribed  by  th#  191st  rule,  no  directions  are  contained  in 
the  rules  as  to  the  form  of  the  order  of  reference  to  appoint 
a  receiver  where  the  defendant  appears  but  does  not  give  the 
consent  mentioned  in  the  191st  rule. 

That  in  cases  of  the  latter  description,  the  order  of  refer-  ^?'°J  ^^  ^y 

•^        '  of  reference  to 

ence,  after  authorizing  the  master  to  appoint  a  receiver  of  all  appoint  a  recei- 

....  ...  ,     .Y.        ^•i*  where  ihe 

the  property,  equitable  interests,  things  in  action  and  enects  defendant  hp^ 
which  belonged  to,  or  were  held  in  trust  for  the  defendant,  or  nn^'gite  ^?he 
in  which  he  had  any  beneficial  interestat  the  time  of  the  com-  ?^?f  "S  ^^"' 

'^  lOlatraie. 

meocement  of  the  suit,  except  sueh  articles  as  are  exempt, 
and  to  take  from  such  receiver  the  requisite  security,  should 
direct  the  defendant  to  assign  to  such  receiver,  under  the  di- 
rection of  the  master,  all  such  property,  6cc.  It  should  also 
require  him  to  deliver  over  to  such  receiver,  on  oath,  under 
the  direction  of  the  master,  such  property,  &c.  or  such  parts 
or  portions  of  the  same  as  are  in  his  possession  or  under  his 
power  or  control.  That  the  order  should  also  direct  that  the 
complainant  have  leave  to  examine  the  defendant,  or  any  oth- 
er person,  on  oath,  before  the  roaster,  for  any  of  the  purpo- 
ses of  such  reference  $  and  also  to  compel  the  production  of 
such  books  and  papers  as  the  master  may  deem  necessary. 

That  under  the  usual  order  of  reference  to  appoint  a  recei-  tioM^deVendaat 
ver,  the  defendant,  on  his  examination  before  the  master,  igi^^^Q^^Jp'^*- 

'  '  '      wer  on  bis  ei- 

not  only  bound  to  answer  the  direct  question  what  property,  amination  be- 
^c  he  owned  or  had  a  beneficial  interest  in  at  the  time  spe- 
cified in  the  order,  but  every  other  question  which  may  indi- 
rectly aid  in  the  ascertainment  of  that  fact ;  and  whether 
such  property  was  in  his  possession  or  under  his  control  at 
the  time  of  his  examination,  so  at  to  be  the  proper  subject  of 
an  order  or  direction  of  the  master,  that  he  should  deliver  the 
same  to  the  receiver.    That  it  is  not  sufiicient  for  him  to  ant- 
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.  ^'cr,  generally,  that  lie  has  no  properly  other  than  that  speci- 
fied by  him  in  his  answer  to  the  general  questioa. 

Order  appealed  from  reversed  ;  and  the  application  for  a 
furlher  examination  of*  the  defendant  granted.  Costs  to 
abide  the  event. 

In  the  mailer  of  the  petition  of  Jacob  M,  Schermerhom. 
Sandpords  &  Porter,  for  Petitioner ;  B.  \V.  Bonnet,  for 
J.  J.  Palmer,  special  receiver;  J.  Cleaveland,  for  D.  Lea- 
vilt,  receiver,  dec;  ^'.  C.  Noyes,  for  Blatch  ford  and  others, 
trustees,  &c.  Petition  dismissed,  with  costs  to  be  taxed  in  fa- 
vor of  the  several  parties  \vho  have  appeared. 

Henry  Maples  et  al  v.  George  W.  Howe  et  ah  advCrs  c^c. 
J.  RuoADES,  for  appellants ;  A.  Taber,  for  respondents.  Or- 
der of  the  surrogate  of  Otsego  county  confirming  the  sale,  by 
the  administrators,  of  a  part  of  the  real  estate  of  N.  How  de- 
cea^d,  reversed ;  and  administrators  directed  to  readvertise 
the  property  for  sale,  and  to  give  notice  that  the  whole  fatm 
wiU  be  sold  together,  subject  to  the  widow's  right  of  dower. 
Costs  of  both  parties  on  this  appeal  directed  to  be  paid  out  of 
the  proceeds  of  the  sale. 
Power  of  •     Gotaief  Moebring  v.  William  M.  Mitchell,  Public  Adm'r 

feme  covert  to  -^  ° 

make  a  will.  ^c.  G.  F.  Allen,  for  appellant;  H.  Wilson,  for  respond- 
ent. Decided  that  under  the  provision  of  the  revised  statutes 
declaring  that  males  of  the  age  of  eighteen  years  and  upwards, 
and  unmarried  females  of  the  age  of  sixteen  and  upwards, 
und  no  others^  may  dispose  of  their  personal  estate  by  will, 
(2  R,  S,  60,  ^  21,  J  no  feme  covert  can  make  a  will  of  person- 
al estate  acquired  duriAg  coverture,  founded  upon  the  mere 
assent  of  her  husband  to  the  making  thereof.  That  as  the 
husband  is  entitled  to  all  his  wife's  personal  estate  by  siAfvi- 
vorship,  and  even  during  her  life,  subject  to  her  equity  to  a 
support  out  of  it,  he  ought  not  to  be  permitted  to  deprive  his 
own  creditors  of  the  benefit  thereof,  in  case  of  her  death,  by 
permtting  her  to  dispose  of  it  by  will  during  coverture. 
"  And  that  a  feme  covert  cannot  dispose  of  her  separate  es- 
tate by  will,  except  in  pufsuance  of  a  power,  either  benefi- 
cial or  in  trust,  to  dispose  thereof  by  will.  But  that  a  feme 
covert  having  personal  estate  conveyed  to  her  separate  use, 
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■*nin  an  express  power  to  dispose  of  it  by  wiil  at  her  deathf 
may  make  a  will  or  an  instrument  in  the  nature  of  a  will  for 
the  purpose  of  appointing  or  disposing  of  it  in  pursuance  of 
such  power.  (See  1  R.  S.  732,  §§  78,  80,  87.  Idem  735, 
§§  105,  100,  110,  115.     Idem  737,  ^  130,  and  750,  §  10.) 

Decided  that  tiie  insurance  money  in  this  case  belongs  to 
the  personal  representatives  of  the  husband,  to  be  disposed  of 
as  a  part  of  his  personal  estate  ;  and  that  the  instrument  pro- 
pounded as  the  will  of  Isabella  Leo  Wolf  ought  not  to  be  ad* 
mittcd  to  probate.  Order  of  the  circuit  judge  affirmed,  but 
without  costs  against  appellant.  Respondent's  costs  to  be 
paid  out  of  the  insurance  money  in  controversy. 

Hiram  W.  Boyd  v.  John  J.   Vanderkemp  ei  al    a  H.  ^i^^f  Xn"  n 
Chandler  6z^  W.  C.  Noybs,  for  petitioners ;  Julius  RiiOADESt  musi  state  the 

/•I  .   ■  T^  /.I  1     II       ■         grounds  af  the 

for  the  complainant.  Report  of  the  master,  and  all  subse-  motion, 
quent  proceedings  thereon  set  aside,  and  the  enrollment  of  the 
decree  discharged.  And  the  cause  referred  back  to  the  mas- 
tor  to  reviev^  his  report,  and  to  take  further  testimony,  and 
to  ascertain  the  amount  of  the  complainant's  damages,  with 
liberty  to  complainant  to  use  the  testimony  already  taken  be- 
fore the  master,  and  to  the  defendants  to  compel  the  attcpd"* 
ance  of  the  witnesses  who  were  then  examined,  and  to  cross- 
examine  them.  Order  also  to  direct  that  on  the  coming  and 
confirmation  of  \he  master's  report,  the  complainant  have 
execution  against  the  defendants  Vanderkemp  &  Evans  for 
the  amount  of  the  damages  which  shall  be  reported  by  the 
master,  togother  with  his  costs. as  directed  by  the  decree  of 
April,  1839 ;  which  are  to  be  retaxed.  But  neither  party  to 
have  costs  as  against  the  other,  upon  this  application. 

Spencer  Hannum  et  al  v.  Harley  Curtis  et  aL(^)  This  was 
a  motion  to  dissolve  an  injunction,  on  bill  of  demurrer.  Mr. 
George  Underwood,  for  the  complainant,  objected  to  the  no- 
tice of  motion,  because  it  did  not  state  the  grounds  upon  which 
the  motion  would  be  made.  He  insisted  that  if  the  motion 
was  based  upon  the  fact  that  the  whole  equity  of  the  bill  wa» 
denied  by  the  answer,  that  point  should  be  stated  in  the 
notice. 


(•)  Decide.  1  January  7tli.  184a, 
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• 

The  Chancellor  taid  the  rule  of  practice  requiring  a  no- 
tice of  motion  to  specify  the  particular  points  intended  to  be 
insisted  on,  was  only  applicable  to  cases  where  the  opposite 
party  has  a  right  to  explain  the  point  objected  to,  by  affidavit, 
and  to  cases  where,  by  the  practice  of  the  court,  the  opposite 
party  has  a  right  to  amend,  or  perfect  his  defective  proceed* 
ings,  on  proper  terms. 

But  that  where  a  party  moves  upon  the  copy  of  any  paper, 
intending  to  rely  on  some  formal  defect  therein,  as  a  ground 
for  setting  some  proceeding  aside,  he  must,  either  in  his  affi- 
davit or  notice  of  motion,  point  out  the  particular  defect ;  so 
that  the  opposite  party  may  have  an  opportunity  of  answer- 
ing the  objection. 
AdmisAionB  of     He  also  decided  that  admissions  of  an  assignor  of  property, 
bmdmg'^  upon  ^^^  ^^^  benefit  of  his  creditors,  made  subsequent  to  the  ezecu- 
atsigDeM.        {{on  Qf  t|ie  assignment,  were  not  evidence  against  the  as- 
signees. 


BENJAmif  F.  SHERMAlf, 

FOR   FIRST  CIRCUIT, 
XO.  35  WALL  STREET, 

Nc)tt«Yo¥it« 


EXAMINER  IN  CHANCERY, 
JVt).  61  LIBERTY  STREET, 

AJLLAlf  IIIEl.TIJLIiE, 

A*0.  10  WJILL  STREET, 

Neto^Yorfc. 


CHANCERY  SENTINEL 


N.  G.  Rice,  Publightr.] fl.OO  9rr  Asnmu [O.  L.  Bauour,  Jt^orfcr. 


Tol.  T.]         SARATOGA  SPBINGSi  MARCH  I,  1846.        [Ht.  1 


€ourt  of  (ttljamers. 

DECISIONS  OP  THE  CHANCELLOR, 

MARCH  3,  1816. 


Stephen  TMpp  v.  Owen  Vincent  et  aL    W.  A.  Touko,  for 
appellants;   Taber  dc  Birdsstei  for  reapondeDt     la  thisEAKtofnlM- 
ease  the  chancellor  decided  that  although  the  release  of  a  earadbfa mori 
debt  which  is  secured  by  a  mortgage  may  discharge  the  lien'*'*' 
of  the  mortgage  upon  the  land,  yet  that  where  the  debt  is  se* 
cured  by  a  mortgage  upon  the  land,  as  well  as  by  the  person- 
al  security  of  the  mortgagor,  the  debt  still  exists  as  a  valid 
claim  against  the  land,  although  the  creditor  consents  to  dis-  Effect  of  dis- 
charge the  personal  liability  of  his  debtor  and  to  look  tothesonar'llabffii^ 
land  upon  which  the  debt  is  a  lien,  for  the  payment  thereof.  <>^"<**«M«« 
That  whether  the  debt  itself  was  intended  to  be  discharged^ 
or  the  personal  liability  of  the  debtor  only,  is,  in  such  cases* 
a  question  of  fact  arising  from  circumstances,  or  upon  the 
construction  of  the  instrument  which  is  claimed  to  be  a  di»* 
charge  of  the  debt 

Decree  appealed  from  affirmed  with  costs. 

Samuel  Judd  v.  Hannah  Van  Cortland  admr^x  ^e.  et  dL 
J.  R.  Lawrence,  for  appellant ;  G.  F.  Comstock,  for  re* 
spondents.  Decree  and  order  of  tho  late  vice  chancellor  of 
the  seventh  circuit  reversed  ;  and  a  decree  directed  to  be  en- 
tered declaring  that  the  complainant's  mortgage  is  the  prior 
lien  upon  the  premises ;  that  he  is  entitled  to  a  preference  In 
payment  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises ;  and  that  the  representatives  of  Van  Cortland  have 
also  an  equitable  claim  upon  the  premises  for  the  amount  due 

0 


64 


K«li6tring. 


Joriidiction  in 


on  the  boad  and  mortgege  to  Van  Cortland.  Reference  to  • 
roaster  directed,  to  inquire  and  report  the  amount  due  to  the 
complainanU  and  to  the  representatives  of  Van  Cortland. 
Decree  also  to  direct  a  sale  of  ihe  premises,  and  for  the  pay- 
ment to  complainant  of  the  amount  reported  duo  to  him  witb 
interest  and  costs,  out  of  tho  proceeds  ;  and  that  the  residue 
of  the  proceeds  of  the  sale  be  applied  to  the  payment  of  the 
amount  reported  due  to  the  representatives  of  Van  Cortland* 
with  interest  from  date  of  report ;  with  liberty  to  such  repre- 
sentatives to  proceed  either  at  law  or  in  equity  against  the 
defendant  Wendell  for  the  deficiency,  if  any. 

James  G.  Ferguson  admW  IjfC*  and  survivor  ^e.  v.  WiUiam 
Kiniball  etal,  W.  Crafts,  for  appellants ;  T.  B.  Clark  de 
J.  A.  Spskcer,  for  respondents.  Decided  that  upon  a  rehear- 
ing the  cause  is  open,  as  to  the  party  upon  whose  application 
the  order  for  a  rehearing  was  granted,  only  as  to  those  parts 
of  it  which  are  complained  of  in  the  petition  upon  which  the 
order  was  granted. 

Held  also,  that  in  a  suit  to  foreclose  a  mortgage,  if  more 
whVeieuTthiin  than  8100  is  claimed  to  be  due,  the  court  would  not  be  divest- 
S?Qe  ^^^^'  ed  of  its  jurisdiction  to  make  a  decree  for  the  sale  of  the  mort- 
gaged premises  even  if  the  master  should  come  to  the  conclu- 
sion that  less  than  f  100  was  in  fact  due ;  the  matter  ie  een- 
iroversy  being  more  than  that  sum.    Especially  where,  from 
the  nature  of  the  case,  the  mortgage  could  not  have  been 
properly  foreclosed  under  the  statute ;  because  it  was  to  got* 
er  unliquidated  damages. 
Mortfmged  pre-     That  where  a  mortgagor  who  is  personally  liable  for  tbf» 
have  been  sold  debt  sells  the  mortgaged  premises  in  parcels,  to  two  or  nore 
^n  rarcefe"'how  Persons,  at  different  times,  such  paicels  are  to  be  charged  ia 
to  be  charged,  the  inverse  order  of  their  alienation. 

Decree  appealed  from  affirmed  with  costs  $  without  preju- 
dice to  the  rights  of  the  appeliants  as  between  themselves,  as 
to  contribution  towards  the  payment  of  the  amount  due  upon 
the  mortgage  with  interest  and  costs.  Decree  also  to  direct 
that  if  the  premises  shall  not  sell  for  enough  to  pay  theamoaol 
reported  due,  witb  interest  and  costs,  the  appellants  pay  (bo 
value  of  the  rents  and  profits  during  the  time  which  kae 
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^lapted  siaee  the  appeal,  as  damages  for  the  delay  aod  reza- 
tioQ  caused  by  such  appeal ;  to  be  ascertained  by  a  master 
under  the  direction  of  the  vice  chancellor.  Proceedings  re* 
mitted  to  vice  chancellor. 

Alvan  Stewart  et  ah  v.  David  Burt  et  ah  A,  Stkwart« 
for  complainants ;  E.  G.  Spauldino  and  J.  Rhoades,  for  de* 
fendant  Burt  Application  by  defendant  Burt  to  open  the  or* 
der  closing  proofs  so  far  as  to  allow  him  to  examine  A.  Palm- 
er as  a  witness,  denied  with  costs  to  be  taxed. 

John  Garrison  v.  George  W.  Travis  et  al.  T.  Nelson,  for 
appellant.  (Heard  exparte.)  That  part  of  the  order  of  the 
vice  chancellor  of  the  second  circuit  which  is  appealed  from» 
reversed  with  costs  to  be  paid  by  committee  of  Travis  out  of 
the  funds  in  his  hands  as  such  committee.  Proceedings  re- 
mitted to  vice  chancellor. 

Nancy  Ann  Bell  v.  John  A,  Bell  H.  V.  D.  Van  Epp8,  for 
complainant.  Decree  for  divorce,  on  the  ground  of  adultery  | 
with  liberty  to  complainant  to  apply  to  the  court  from  time  to 
time,  on  the  foot  of  the  decree,  for  an  allowonce  for  alimony 
and  for  the  suppojt  of  minor  children.  Complainant  to  have 
the  care  and  custody  of  the  minor  children* 

Nathan  T.  Higbie  v.  Fernando  C,  Brown,    J.  Lan8ino» 
for  complainant ;  C.  Stevens,  for  defendant.    The  court  de-  Eilectt  of  sob- 
cided  that  where  a  defendant  has  submitted  to  the  exceptions  ceptioos  to  an* 
to  his  first  answer,  or  the  same  have  been  allowed  by  the  JJJ[JJn2\hiri 
master,  upon  a  reference  thereof,  it  is  too  late  for  him,  upon  ^'' 
a  reference  of  a  second  or  third  answer  upon  those  excep- 
tions, to  insist  that  the  original  exceptions  were  not  well  tak* 
en,  aad  that  the  further  discovery  called  for  is  immaterial. 

That  the  principle  of  the  cases  of  Candler  v.  Pettit  (I  fSxceptiont  to 
Paige's  Rep.  427,)  and  of  Franklin  v.  Keeler  (4  Idem  382,)  ?n'V  wfaToMi 
that  if  one  general  exception  is  taken  to  a  master's  report  on  Jf  •••«<»<*  •"• 
exceptions  and  the  court  is  of  opinion  that  the  roaster  was  •xcoptiona. 
right  in  allowing  either  of  the  exceptions,  the  exception  to  hia 
report  will  be  overruled-— applied  to  the  case  of  a  second  an- 
swer referred  upon  reversal  of  the  origipal  exceptions. 

That  a  defendant  may  indeed  take  one  general  exception  to 
ihe  master's  report,  so  far  as  it  is  against  him,  and  thus  com- 


pel  th«  court  to  look  into  the  whole  matter  embraced  ia  thai 
part  of  the  report.  But  that  he  does  it  at  his  peril  if  it  ia 
found  that  his  exception  covers  too  much. 

Exception  to  master's  report  overruled  with  costs ;  and  de- 
fendant  directed  lo  pay  those  costs»  including  costs  of  the  or- 
der nisi  to  confirm  the  master's  report,  within  twenty  days, 
or  bill  to  be  taken  as  confessed.  An  attachment  ordered  to 
issue  against  defendant  for  his  contempt  in  not  fully  answer* 
ing ;  and  upon  the  return  thereof  defendant  ordered  to  be  ex- 
amined upon  interrogatories  before  the  master,  and  to  be  cons* 
mitted  until  he  shall  have  answered  the  interrogatories,  and 
paid  the  costs. 

Fraetietwh«ra     The  chancellor  decided  that  the  complainant  is  notentitledt 
a  third  answer .  ,..       .  ,  .     i      t  /•     j 

ii  reported  in-  m  &  case  like  the  present,  to  an  order  to  commit  the  defend- 

eo  ciaot.  ^^^  ^^j  ^jj^j  jj^  answer  the  interrogatories,  in  the  first  in- 
stance. But  that  he  must  wait  until  the  time  for  excepting  to 
the  report  has  expired,  or  until  the  decision  of  the  court  upon 
the  exceptions  thereto,  and  then  proceed  by  attachment  to 
bring  the  defendant  into  court  to  answer  for  the  contempt,  be* 
fore  he  can  obtain  the  order  for  commitment  of  the  defend- 
ant until  he  shall  have  answered  the  interrogatories  before 
the  master  and  paid  the  costs  of  the  proceeding  to  obtain  such 
examination. 

The  usual  order  under  the  64lh  rule,  directed.  But  defen- 
dant being  a  non-resident  of  the  state  he  is  to  be  allowed  four 
months  after  notice  to  his  solicitor  of  the  issuing  of  the  at- 
tachment to  sheriff  of  the  county  of  Albany,  to  surrender 
himself,  thereon.  And  attachment  to  be  made  returnable  at 
some  regular  motion  day  within  two  months  after  the  expire- 
tion  of  the  four  months.  With  leave  to  defendant  to  apply 
to  court  to  extend  the  time,  or  to  dispense  with  his  personal 
attendance,  and  to  permit  him  to  put  in  written  answers  to 
the  interrogatories.  Or,  if  complainant  consents  to  dispense 
with  defendant's  personal  examination  and  to  permit  him  to 
answer  the  interrogatories  in  writing  and  upon  oath  to  be  ta- 
ken where  defendant  resides,  then  the  order  to  direct  the  de- 
fendant to  answer  to  the  master's  satisfaction ;  the  interroga- 
tories to  be  settled  by  the  master,  within  two  months  after 
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verrice  of  a  copy  thereof  as  settled,  and  pay  tlie  costs ;  or 
that  the  bUi  be  taken  ss  confessed. 

The  New  York  Lifi  Insurance  and  Tmst  Company  v.  James  ^P^?  of  di^rr^* 

'^  '^      ^  of   foreclf'sore 

MunoTf  Jun.  ei  oL  J.  Uhoades,  for  defendant  Grant ;  O.  where  separatfl 
Clark»  for  Martindaloy  Sprague  and  Conger.  Application  been^oui  or'in. 
by  defendant  Grant  for  a  rehearing,  or  a  modification  of  the  ^"oTiMgor  sub- 
decree  of  sale  of  the  mortgaged  premises,  or  for  a  review  and  "(^qu^nt  todnta 

-   ,       ...  rt  L  J      •«     1  •      of  com  pin  in- 

correctton  of  tho  decision  of  the  muster  charged  with  the  sale,  ant's  mortgage. 
«s  to  the  order  in  which  the  several  parcels  should  be  under 
the  decree. 

The  court  stated  it  to  be  a  matter  of  coursof  upon  a  mere 
suggestion  at  the  time  of  making  a  decree  of  foreclosure  and 
sale,  that  separate  portions  of  the  mortgaged  premises  are 
held  by  different  persons  under  conveyances  or  mortgages 
subsequent  to  the  mortgage  of  the  complainant,  to  insert  such 
a  provision  in  the  decree  as  will  enable  the  master  to  sell  in 
such  a  manner  as  to  protect  the  equitable  rights  of  the  defen- 
dants respectively.  That  tho  usual  provision  inserted  in  the 
decree,  in  such  cases,  is,  '*  that  if  it  shall  appear  to  the  mas* 
ter  who  is  to  make  the  sale  that  separate  parcels  of  the  mort- 
gaged premises  have  been  conveyed  or  incumbered  by  the 
mortgagor  or  those  claiming  under  him,  subsequent  to  the 
lien  of  the  complainant's  mortgage,  he  shall  sell  tho  premises 
in  parcels  in  the  inverse  order  of  alienation,  according  to  the 
equUable  rigkis  of  the  parties  as  such  subsequent  grantees  or 
incunibraneers^  as  such  rights  shall  appear  to  the  master" 

That  under  a  decree  thus  drawn  if  the  grantee  of  a  portion 
of  the  premises  was,  by  virtue  of  his  conveyance,  entitled  to 
a  right  of  way  or  other  casement  in  the  residue  of  the  premi- 
ses which  belonged  to  the  grantor  subsequent  to  such  convey- 
ance, it  would  be  a  matter  of  course  for  the  master  to  sell 
such  residue  subject  to  such  right  of  way  or  other  easement 
in  favor  of  the  owner  or  purchaser  of  the  dominant  tenement, 
and  his  heirs  and  assigns. 

Decided  that  if  a  man  conveys  to  another  a  piece  of  land  Right  of  way 
surrounded  by  other  lands  of  the  grantor,  the  grantee  and  ^  "•^•"*  '• 
those  claiming  under  him  have  a  right  of  way  of  necessity 
through  such  other  lands  of  the  grantor,  as  incident  to  tho 


grant.  And  that  ths  sairra  principle  appHe*  where  the  piee» 
of  land  conveyed  is  i>art]y  surrounded  by  lands  of  a  third 
pfsraon. 

That  the  right  of  way  oC  necessity  over  the  lands  of  the 
grantor  in  a  conveyance  in  favor  of  the  grantee  and  thoso 
subsequently  claiming  the  dominant  tenement  under  him,  is 
not  a  perpetual  right  of  way  ;  but  continues  only  so  long  as 
the  necessity  exists.  And  that  if  the  grantee  of  the  domi- 
nant tenement  or  those  claiming  the  same  under  him,  after* 
wards*  by  purchase  or  otherwise,  acquires  a  convenient  way 
over  his  own  lands  to  the  the  tenement  in  favor  of  which  the 
wsy  of  necessity  previously  existed,  the  way  of  necessity 
over  the  lands  of  the  original  grantor  of  such  tenement  will 
oease.  So  if  a  convenient  way  to  such  tenement  is  subse- 
quently obtained  by  the  owner  thereof  from  the  opening  of  a 
public  highway  to  or  through  such  tenement. 

Order  directing  decree  of  sale  to  be  modified  and  amendedy 
ttttitc  pro  tunc  as  of  the  time  when  it  was  originally  entered, 
and  that  enrolment  be  discharged  and  decree  enrolled  anew 
as  amended.  Order  to  contain  the  necessary  instructions  to 
the  roaster  to  make  tho  sale  conformably  to  the  principles  of 
this  decision,  and  directing  him  to  make  his  report  according- 
ly. Costs  of  this  application  to  be  paid  by  Grant  to  the  soli* 
citor  of  the  defendants  Conger  and  Sprague. 
STwd^uIr  ^^^^  Cogger  v.  Lancelot  Howard.  N.  Hill,  Jan.  for 
complainant ;  J.  Edwards,  for  the  defendant.  The  chancel- 
cellor  stated  that  the  object  of  the  193d  rule  directing  that 
where  two  or  moro  bills  are  filed  by  different  creditors  against 
the  same  debtor  no  more  than  one  receiver  shall  be  appoint- 
edt  was  to  save  the  expense  of  different  receiverships,  and  to 
prevent  a  conflict  of  claims  between  them  as  to  the  property 
assigned  to  them,  by  the  defendant  in  the  different  suits. 
And  he  decided  that  the  principle  of  the  rule  should  be  adher- 
ed to  even  where  the  same  person  is  made  a  defendant  alone 
as  the  judgment  debtor  in  one  suit,  and  is  joined  with  others 
as  defendant  in  another  suit ;  where  the  defendants  in  the  re- 
spective suits  have  no  conflicting  claims  with  each  other  in 
relation  to  the  property  which  is  directed  to  be  assigned  and 


delJTored  to  the  receiver  ;  and  where  the  receiver  in  the  one 

is  willing  to  act  as  the  receiver  in  the  other,  and  to  give  such 

additional  security  as  is  required  by  the  court 

That  in  cases  coming  within  that  rule  a  receiver  who  has  Poorer  to  com- 

consented  to  accept  the  trust  in  one  suit  has  no  right  to  decline  ^eepnlie'*^^ 

it  in  another,  and  he  may  be  compelled  to  accept  the  trust  in  a  *^"*^' 

second  suit ;  if  both  suils  are  before  the  chancellor  or  the  same 

vice  chancellor.     Or  if  he  refuses  to  give  security  in  the  se-  Powtrofcoan 

to  ramovo 
cond  suit  he  may  be  removed  from  his  trust  in  the  first  suiL   ih«in. 

So  much  of  the  application  as  seeks  to  reverse  the  decision 
of  the  master  appointing  Hinds  the  receiver  in  this  suit  deni* 
ed  with  costs* 

Held,  that  the  assignment  to  be  executed  by  the  defendant  FormoftMfsn* 
in  a  creditor's  suit  need  not  contain  a  reservation  of  property  mwu/     *^* 
which  he  holds  merely  in  the  character  of  trustee  fur  others, 
upon  a  valid  trust,  and  in  which  he  has  no  beneficial  interest 
As  nothing  will  pass,  under  the  general  words  of  such  an  Wh«t  pames, 
assignment,  except  property  or  things  in  action,  in  which  the  °"  *'*  * 
defendant  had  some  beneficial  interest  at  the  time  of  the  com- 
mencement of  the  suit     Neither  is  it  necessary  to  except  pro* 
perty  which  defendant  has  already  assigned  to  a  receiver  ap* 
pointed  in  a  previous  suit 

That  such  assignment  should  contain  an  exception  of  such 
property  as  is  by  law  exempted  from  sale  on  execution  ; 
whenever  it  is  made  to  appear  to  the  master  that  the  defend- 
ant is  entitled  to  have  any  part  of  his  property  thus  exempt- 
ed ;  and  this  notwithstanding  the  general  language  of  the  or- 
der of  reference. 

In  this  case  the  assignment  as  settled  by  the  master,  was  FormofexcefK 
diiected  to  be  modified  by  inserting  therein  the  following  ex-  property, 
ception  :  *'  Except  such  articles  of  property  as  were,  at  the 
time  of  making  the  above  recited  order,  legally  exempt  from 
levy  and  sale  under  any  execution  which  might  have  been  is-   . 
sued  on  the  judgment  against  the  said  party  of  the  first  part, 
mentioned  and  set  forth  in  the  bill  of  complaint  filed  in  the 
cause  aforesaid  in  the  cx)urt  of  chancery ;  upon  the  ground 
that  the  said  party  of  the  first  part  was,  at  the  time  of  ntaking 
of  such  order,  a  householder,  or  had  a  family  for  which  he 
provided." 
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William  W.  Alcotl  et  al,  v.  EUas  Avery  ei  al.  A.  Tabik* 
for  appellant;  (J.  R.  Seldbn,  for  respondents.  Appeal  from 
an  order  of  the  vice  chancellor  of  the  eighth  circuit.  Subse- 
quently to  the  entry  and  docketing  of  the  decree  for  the  defi- 
ciency in  this  case,  Avery,  one  of  the  defendants,  applied  for 
and  in  March  1843  obtained  a  discharge  under  the  bankrupt 
act.  In  November  1845  the  complainants,  without  any  pre- 
vious application  to  the  court  for  leave  to  take  out  execution 
against  Avery  or  his  property,  issued  ^fi.fa.  against  the  re- 
al and  personal  estate  of  both  defendants  generally ;  includ- 
ing the  real  estate  of  which  they  were  seized  when  the  de- 
cree was  docketed,  in  January  1840,  or  at  any  time  since. 
Under  that  execution  the  sheriff  levied  upon  the  personal  pro- 
perty of  the  defendant  Avery  which  he  had  acquired  subse* 
quent  to  his  discharge.  Avery  thereupon  applied  to  have  the 
execution  set  aside  as  against  him,  and  for  a  perpetual  stay 
of  proceedings  against  him  upon  the  decree,  dec  In  oppo- 
sition to  this  motion  the  complainants  produced  affidavits  tend- 
ing to  show  that  Avery's  discharge  was  procured  by  a  fraud- 
ulent concealment  of  his  property.  The  vice  chancellor  di- 
rected a  reference  to  a  master  to  take  proof  of  the  facta  and 
circumstances  stated  in  the  affidavits  ;  reserving  the  decision 
of  the  questions  involved  in  Avery's  application  until  the  com- 
ing in  of  the  master's  report. 
Bankrupt  dis-  The  chancellor  decided  that  where  a  suit  is  commenced 
«d  anerrtecree;  ^^g&inst  a  bankrupt  subsequent  to  his  discharge,  it  is  his  duty 
h?^\  °b'  i**if  ^^  *®*  *^  "P  ^'  ^  defence  so  as  to  give  the  adverse  party  an  op- 
en advantage  portunity  to  impeach  it  for  fraud,  if  he  wishes  to  do  so.  And 
that  he  must  also  set  up  the  discharge  in  a  suit  pending  against 
him  at  the  time  it  is  obtained,  as  a  bar  to  the  further  contina- 
anco  of  the  suit  to  obtain  satisfaction  of  the  debt  of  him  per^ 
fionally,  or  out  of  bis  future  acquisitions ;  provided  the  situa- 
tion of  the  suit  is  such  as  to  enable  him  to  set  up  such  defence. 
That  in  eases  of  that  kind  the  court  will  not  relieve  the 
bankrupt  on  motion  where  he  has  lost  the  benefit  of  the  dis- 
charge  by  his  own  neglect.  But  that  where  a  judgment  or  de- 
cree obtained  subsequent  to  the  discharge  would  be  binding 
on  the  defendant  and  his  property,  althongh  he  has  had  no 
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opportunity  to  set  up  such  discharge,  the  court,  upon  a  sum- 
mary application,  will  give  him  relief. 

That  it  is  irresular  to  issue  an  execution  upon  a  judgment  Irregular  to  is- 

,  ....  r     •  I  •  •  /  ioe  execution 

or  decree  which  is  prima  facie  no  longer  in  existence  as  a  on  a  decree 
subsisting  debt  against  the  defendant  or  his  property,  without 'upt?*^ '  '^ 
a  previous  application  to  the  court  and  upon  due  notice  to  the 
discharged  bankrupt. 

That  the  appropriate  remedy  of  a  complainant,  in  a  suit  in  M«i*»od»  of 
this  court,  where  he  wishes  to  contest  the  validity  of  the  de«lidity  ofdefen- 
fendant's  discharge  under  the  bankrupt  act,  and  to  obtain  sat- charge  as  a 
isfaction  of  his  decree  out  of  his  subsequently  acquired  prop-  ^^'^^'^"P^- 
erty  is  to  file  a  supplemental  bill  stating  the  obtaining  of  the 
decree,  the  alleged  or  pretended  discharge  of  the  defendant, 
and  the  fraud  which  renders  it  invalid  ;  and  praying  that  the 
•decree  may  be  carried  into  full  efiect  against  the  defendant 
and  his  property  notwithstanding  his  alleged  discharge.    And 
that  if  the  complainant  wishes  to  protect  and  preserve  his  lien 
upon  the  defendant's  subsequently  acquired  real  estate  against 
those  who  might  become  bona  fide  purchasers  thereof  without 
notice  of  the  alleged  invalidity  of  the  defendant's  discharge, 
he  may  file  a  notice  of  the  pendency  of  such  supplemental 
suit,. in  the  county  clerk's  office,  as  required  by  the  statute. 

And  it  seems  that  in  a  proper  case  this  court  might  also  al- 
low the  complainant  to  proceed  by  petition,  for  leave  to  take 
out  execution  upon  the  decree ;  setting  out  in  such  petition, 
the  fraud  which  renders  the  alleged  discharge  invalid,  and 
giving  due  notice  to  the  defendant  of  the  time  and  place  of 
presenting  such  petition,  and  serving  a  copy  thereof  upon 
him  ;  as,  upon  such  a  petition,  if  the  alleged  fraud  was  deni- 
ed, the  court  could  award  an  issue,  or  refer  it  to  a  master,  to 
ascertain  whether  the  fraud  charged  had  been  committed. 

Order  appealed  from  reversed,  and  execution  set  aside  as 
to  appellant ;  but  without  prejudice  to  the  right  of  the  com- 
plainants to  contest  the  validity  of  the  alleged  discharge  of 
the  defendant  as  they  may  be  advised.  With  leave  to  com- 
plainants, also,  to  file  a  supplemental  bill  to  carry  the  origin- 
al decree  into  effect  notwithstanding  the  discharge  ;  or  to  ap- 
ply to  the  vice  chancellor,  by  petition,  for  leave  to  take  out 

an  execution  against  the  appellant  on  such  decree. 

10 
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No  costs  allowed  to  appellant,  either  Upon  the  appeal,  or 
tipon  the  motion  to  the  vice  chnnccllor. 

Isaac  Havens  v.  Lester  Brddner^  pfesiderU  of  the  Bank  of 
DansviUe.     M.  T.  Reynolds,  for  appellant ;  John  Young* 
for  the  respondent     Order  of  the  vice  cltancellor  affirmed« 
with  costs,  and  proceedings  remitted. 

John  A.  McCoskery  an  infant^  by  his  friend  v,  John  R» 
Brady  et  ah  H.  P.  Clark,  for  appellants ;  C.  O'CoNoa, 
for  respondent.  Decretal  order  of  the  vice  chancellor  of  the 
first  circuit  Overruling  demurrer,  affirmed,  with  costs  to  be 
paid  by  appellants  respectively  upon  their  several  appeals. 
Proceedings  remitted, 
tosti  in  fore.     J)aniel  J.  Shaw  v.  James  A.  McNish  ei  at.    J.  Thomas, 

closure  sous ; 

where  tail i«  for  complainant;  O.  L.  Barbour,  for  defendants.  Appiica* 
■uiwerorade- tioQ  for  rctaxation  of  costs  in  a  foreclosure  suit.  The  bill 
huoV^^^'^'  ^»'  ^^^^  against  the  mortgagor  and  his  wife,  and  fifteen  oth- 
er persons  who  were  made  parties  as  having  some  interest  io 
or  lien  upon  the  mortgaged  premises  subsequent  to  the  date 
of  the  mortgage.  Soon  after  the  service  of  the  subpcBoas 
and  before  the  bill  had  been  laken  as  confessed  against  any 
of  the  defendants,  Swain,  one  of  the  defendants,  paid  to  the 
complaioant^s  solicitors  the  amount  claimed  to  be  due  upon 
the  mortgage,  and  offered  to  pay  the  taxable  costs.  The  com* 
plaloant  claimed  to  have  the  costs  taxed  at  the  rate  fixed  by 
statute  in  foreclosure  suits,  where  the  bill  has  been  taken 
as  confessed  against  all  of  the  defendants.  The  defendants' 
solicitor,  on  the  contrary.  Insisted  that  the  complainant  was 
only  entitled  to  the  costs  of  the  services  which  had  been  act* 
ually  performed,  and  at  the  allowance  fixed  by  the  fee  bill ; 
and  that  he  should  not  be  allowed  for  the  costs  of  proceed- 
ings against  several  of  the  defendants  who  had  no  interest  in 
or  lien  on  the  mortgaged  premises  and  who  wore  unneceasa* 
rily  and  improperly  made  parties.  The  vice  chancellor  of 
the  seventh  circuit  who  taxed  the  costs,  allowed  $30,  for  the 
solicitor's  fees  as  to  the  iwo  first  defendants,  and  $2,50  for 
each  of  the  other  defendants,  in  addition  to  the  disbursements ; 
although  it  exceeded  the  amount  of  the  taxable  items  accord^ 
ing  to  the  general  fee  bill. 
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The  chancellor  decided  that  the  only  effect  which  can  be 
given  to  the  act  to  reduce  the  expense  of  foreclosing  mort* 
gag^s,  as  amended  in  1841^  in  suits  which  have  been  settled 
or  discontinued,  before  they  have  proceeded  so  far  as  to  as- 
certain whether  a  defence  wiii  be  made  by  any  of  the  defen- 
dants,  is  to  limit  the  amount  of  solicitors  fees ;  so  that  it  shall  / 

not  exceed  the  gross  amount  fixed  by  statute  for  the  whole 
proceedings  when  there  is  no  defence. 

That  as  the  acts  of  1840  and  1841  have  made  no  provi- 
sion for  compensation  in  such  cases  the  solicitor  is  entitled  to 
have  his  costs  taxed  according  to  the  general  fee  bill  in  oth- 
er suits ;  subject  to  the  above  limitation  as  to  the  gross 
amount 

That  where  the  solicitor  for  the  complainant  in  a  foreclo-  NoeMUal)ow> 

60  Bs  Co  unn0- 
sure  suit  brings  persons  before  the  court,  as  defendants,  ceMary  panics 

whom  he  has  no  reason  to  suppose  were  necessary  or  proper 
parties,  the  taxing  officer  may  inquire  into  the  facts ;  and 
should  disallow  all  charges  for  extra  costs,  or  for  disburse- 
ments, on  account  of  such  unnecessary  parties. 

The  extra  costs  of  making  the  five  children  of  Wales  par- 
ties, directed  to  be  di&allowed ;  and  the  sum  of  $44.81  de- 
clared to  be  the  amount  of  costs  to  which  the  complainant's 
solicitor  is  entitled. 

Neither  party  to  have  costs  as  against  the  other,  on  this 
motion. 

WilHam  Bard  et  al  v.  Sylvester  Chamberlin  ei  ah  J. 
Rhoades,  for  complainants ;  N.  Fobd,  for  defendants.  Mo- 
tion for  a  retaxation  of  costs.    The  cause  stood  over  with  Cmu  of  tn- 

■wert  to  amen* 

liberty  to  the  complainants  to  amend  their  bill  upon  payment  dtd  till. 
of  the  costs  of  the  hearing  and  of  such  further  answers  as 
might  be  nece^ary  or  proper  to  the  amendments.  The  two 
defendants,  and  their  wives,  who  had  already  put  in  separate 
answers  to  the  amended  bill,  setting  up  the  same  defences  as 
to  the  original  bill.  And  the  taxing  master  allowed  the  full 
costs  of  such  new  answers. 

The  chancellor  decided  that,  an  answer  on  oath  to  the  ^^*°  ^'"'' 

'  ADBwar  to 

amendments  having  been  waived,  there  was  no  necessity  for  amended  bin 
putting  in  new  answers.    Nor  was  it  necessary  to  reiterate 
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all  the  matten  of  the  former  answers,  or  any  of  them,  in  a 
new  answer,  to  entitle  either  party  to  take  new  testimony. 

That  where  an  answer  on  oath  to  an. amended  bill  is  waiv- 

od»  a  mere  formal  answer  is  all  that  is  necessary ;  except  in 

cases  where  new  and  distinct  matters  are  to  be  set  up  as  a 

defence  to  such  bill. 

After  answer-     It  seems  that  where  several  defendants  have  answered  the 

separatdy  de- original  bill  separately,  they  have  not  the  right  to  put  in  a 

tun^answer^*^  i^'^'  answer  to  the  amendments  to  such  bill  subsequently  filed. 

amendments        The  sum  of  800.72  directed  to  be  deducted  from  the 

ioidBv 

amount  of  the  bill  as  taxed,  and  to  be  refunded  to  the  com- 
plainants. 
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Era  Markham  v.  Aaron  Markhanu  C.  Tuckbb,  for  com- 
plainant; R.  P.  Makvin,  for  defendant  Order  disiolTiog 
injunction.    Costs  to  abide  the  event 

Isaac  Van  Aemam  r.  Catherine  Atrn  Van  Aemam»    H. 
FuLLBR,  for  complainant    Bill  for  a  divorce,  on  the  ground 
of  adultery.    The  chancellor  decided  that  the  complainant  ^^'ilj!^'  ^ 
in  a  suit  for  a  divorce  who  asks  for  a  decree  declaring  the  tdolurr  <•••• 
children  of  the  defendant  illegitimate  must  produce  some  fur*  maer^f  uf* 
ther  evidence  of  the  non-access  of  the  husband  tlian  the  mere  ^^'^'*>*- 
fact  that  the  wife  was  living  in  adultery  with  another  person* 
That  courts  should  not  undertake  to  unsettle  the  title  to  pro- 
perty,  or  to  put  the  status  of  any  one  in  jeopardy,  by  speco« 
lating  upon  the  mere  probabilities  in  favor  of  the  illegitimacy 
of  a  child  who  might  or  might  not  have  been  begotten  by  the 
husband  of  the  mother. 

But  that  it  is  not  necessary  that  the  evidence  should  besueh 
as  to  render  it  impossible  that  sexual  intercourse  should  have 
taken  place  between  the  husband  and  wifo*  It  is  sufficient 
if  it  proves,  beyond  a  reasonable  doubt,  that  no  such  int»N 
course  did  take  place  during  the  usual  period  of  gestation 
previous  to  the  birth  of  the  child. 

Usual  decree  for  a  divorce  directed  to  be  entered,  bat  with* 
out  bastardizing  the  issue.  With  liberty  to  the  complainant 
to  refer  the  matter  back  to  the  master  to  review  his  report, 
and  to  take  farther  testimony  as  to  the  non-access  of  the  hue- 
band. 


John  G.  White  v.  Robert  F.  Manly  et  oL  R.  W.  Pcck- 
HAM,  for  complainant ;  O.  L.  BARBouRy  for  defendant  Clark. 
Application  for  an  attachment  against  the  defendant  Clark 
for  the  violation  of  injunction  granted.  Order  to  direct  the 
defendant  to  be  bailed  in  the  sum  of  $500. 

John  Townsend  et  ah  v.  James  MeBride  el  al.  In  the 
matter  of  the  petition  of  Robert  £.  Temple.  Order  directing 
a  reference  to  a  master,  according  to  prayer  of  petition  and 
appointing  Geo.  F.  Comstock  Esq.  the  guardian  ad  litem  of 
the  infant  children  of  the  petitioner,  to  protect  their  rights  on 
such  reference. 

in  the  matter  of  Prince  Russell^  an  alleged  lunatic,  J.  D. 
WiLLAED  and  H.  P.  Hunt,  for  Russell ;  J.  Holmes  and  J. 
E*  Tatlob,  for  the  petitioner  for  commission.  In  this  case*  a 
feigned  issue  was  awarded  to  try  the  question  whether  Ros- 
sell  was  a  lunatic  and  of  unsound  mind,  so  as  to  be  incapable 
of  governing  himself  and  managing  his  property  and  affitirs. 
The  jury,  instead  of  finding  a  verdict  either  for  the  plaintiff 
or  the  defendant,  specially  found  him  to  be  a  lunatic,  but  not  to 
be  of  unsound  mind,  so  as  to  be  mentally  incapable  of  gov- 
erning himself  or  managing  his  property  and  affairs.  The 
counsel  for  the  alleged  lunatic  applied,  upon  this  verdict,  for 
an  order  to  discharge  the  proceedings  against  him ;  and  the 
petitioner  for  the  commission  applied  for  the  appointment  of 
ft  permanent  committee  of  the  person  and  estate ;  or  for  a 
new  trial  of  the  feigned  issue. 

The  ehanoellor  stated  that  the  verdict  of  the  jury  was  so 
imperfect  that  it  was  impossible  for  the  court  to  aseertain 
what  they  intended  to  decide  upon  the  question  of  lunacy. 

He  therefore  directed  a  new  trial,  to  be  had  before  the  cir- 
euit  court  of  Rensselaer  county,  upon  an  amended  iaaue ; 
with  liberty  to  either  party  to  notice  the  same  for  trial. 

/ii  the  matter  of  Howard  Jamee^  an  infant  Prdtn  d( 
Martin,  for  guardian.  Order  confirming  master's  report 
on  aoeounts  of  guardian  of  infant  for  the  year  1844. 

John  Spencer  v.  William  Spencer  and  R.  &  Coming. 
C  SravBNs,  for  complainant ;  N.  Hill,  Jun.  and  R.  S.  Corh- 
nro,  for  the  motion.    Petition  to  have  the  moneys  directed 
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to  be  brought  into  court  in  thia  causa  by  the  defendant  TT, 
Spencer,  or  the  securities  taken  by  the  complainant's  solM* 
tor  in  lieu  thereof,  applied  to  the  payment  of  the  part  of  the 
indebtedness  of  W.  Spencer  to  the  trust  fund  which  Corning 
is  decreed  to  be  secondarily  liable  for  to  the  complainant, 
dismissed  with  costs  to  bo  taxed* 

John  P.  Whitman  et  ah  v.  Tiie  German  Reformed  Chtarch 
of  the  Ciiy  of  New  York  et  ah  T.  Hastings,  for  complain- 
ants ;  W.  B.  Lawrenck,  for  defendants.  This  case  came 
before  the  court  upon  an  order  of  the  assistant  vice  chancel- 
lor of  the  first  circuit  for  the  defendants  to  show  cause  why 
an  injunction  should  not  be  granted,  to  restrain  the  defend- 
ants, among  other  things,  from  appropnating  the  funds  of  the 
church  otherwise  than  for  the  support  of  public  worship  ae- 
curding  to  the  standards  of  the  Calvinistic  faith,  or  the  pro- 
tection of  the  property  of  the  corporation,  or  for  the  payment 
of  its  debts. 

Order  to  show  cause  discharged,  with  costs  ;  and  the  tem- 
porary injunction  dissolved. 

Lyman  H.  Bryan  et  ah  v.  Naning  V.  Kniekerhacker  et  a2. 
G.  W.  KiRTLANn,  for  appellants ;  S.  G.  Huntinotok,  for 
respondents.  Appeal  from  a  decree  of  the  late  vice  chancel- 
lor of  the  third  circuit.  The  bill  was  a  creditor's  bill,  and 
was  filed  to  reach  the  interest  of  the  grantor  in  certain  real 
and  personal  property  conveyed  by  a  deed  of  trust  prior  to 
the  adoption  of  the  revised  statutes.  The  trust  was,  that  the 
grantee,  or  his  assigns  or  such  other  person  or  persons  as  he 
should  by  will  appoint  for  that  purpose  should  dispose  of, 
lease  and  manage  the  trust  property,  dsc,  and  to  receive  the 
rents  and  income,  and  after  deducting  expenses,  apply  so 
much  of  the  rents  and  income  to  the  use  and  support  of  the 
grantor  and  of  his  family,  if  he  should  marry  and  have  a 
family,  during  his  life,  as  the  grantee  &c.  should  deem  dis- 
creet and  reasonable ;  and  to  invest  and  accumulate  the  resi- 
due of  such  rents  and  income  for  the  benefit  of  the  heirs  of 
the  grantor.  And  upon  the  death  of  the  grantor  to  account 
for  what  should  remain  of  the  trust  estate,  and  of  such  ac- 
cumulations of  tho  rents  and  income  to  the  heirs  at  law  and 


next  of  kin  of  the  grantor.    The  trustee  under  this  deed  al- 
lowed to  the  grantor  8900  a  year  for  his  support ;  and  the 
residue  of  the  rents  and  income  were  accumulated  to   the 
amonnt  of  90000. 
t«iU*For'b6n-     "^^^  chancellor  decided  that  under  the  law  as  it  existed  pre- 
vfit  of  next  of  vious  to  the  revised  statutes  a  person  not  in  debt  had  the  right 
to  give  his  personal  property  to  a  trustee,  for  the  sole  use 
and  benefit  of  those  who  should  be  the  nest  of  kin  of  the  do- 
nor at  the  the  time  of  bis  death.    And  that  such  a   trust 
would  be  valid  not  only  as  to  the  grantor  but  as  to  all  persons 
claiming  under  him  by  title  subsequent. 
ma?n(klra°in  ^*"      '^^^ii  limitations  of  contingent  remainders  in  personal  pro- 
pononal  prop-  party  are  valid,  provided  the  absolute  ownership  of  the  pro- 
perly is  not  suspended  beyond  the  period  allowed  by  law. 
Right  of  cred.      That  as  the  irrantor,  in  this  case,  could  not  have  defeated 

itori  to  reach  o  »  » 

intarost  of  cm-  this  trust  by  any  act  of  his,  his  creditors,  whose  debts  have 
eapiul^'tbe  ai^isen  since  the  creation  of  the  trust  are  not  entitled,  to  satis- 
trust  fund.       faction  of  such  debts  out  of  the  capital  of  the  personal  es- 
tate, in  which  their  debtor  has  no  interest. 

▼tlidity  of  Xhat  previous  to  the  revised  statutes  a  trust  for  the  accu- 

trusts  of  iccn-       ,    .         ^  -        ,  ,      .  *.  • 

mnlatioD.        mulation  of  rents  of  real  estate,  or  the  income  of  personal 

property  might  be  created  to  continue  for  the  same  length  of 
time  that  the  power  of  alienation  or  the  absolute  ownership 
of  such  property  might  legally  be  suspended.  And  that  such 
accumulation  might  be  limited  to  any  person  or  class  of  per- 
sons who  should  be  in  esse  at  the  termination  of  such  trust. 
The  trust  to  receive  the  rents  and  income  of  the  trust  proper- 
ty in  this  case,  during  the  life  of  the  grantor,  to  apply  such 
part  thereof  to  his  support  as  was  necessary,  and  to  accumu- 
late the  residue  for  the  benefit  of  his  next  of  kin  at  his  death 
was  therefore  held  to  be  valid. 

That  such  a  trust  of  accumulation  would  not  now  be  valid ; 
inasmuch  as  by  the  provisions  of  the  revised  statutes  the  ac- 
cumulation of  the  rents  and  profits  of  real  estate,  or  the  in- 
terest or  income  of  personal  property  can  only  be  created  for 
the  benefit  of  a  minor  or  minors  who  is  or  are  in  existence 
when  the  accumulation  is  to  commence ;  and  such  accumula- 
tion must  cease  with  the  termination  of  such  minority.  (I  R 
8.  726,  §  3T,  88.     Idem  778,  §  8,  4.; 


That  where  a  cestui  que  iruet  had  a  beneficial  iotereat  in  a  ^^i^^  ^^  cre<i- 

J        .  "°f*  ^^  reach 

fund  for  his  support  and  maintenance,  under  a  valid  trust  ere-  the  beneficial 
ated  previous  to  the  revised  statutes,  such  interest  would  pass  deb/oHn  irT- 
to  his  assignees  in  bankruptcy  or  under  the  insolvent  acts,  or  *^''"*®  ^^  '*"•* 
by   his  own  voluntary  assignment  to  a  third  person.     And 
that  consequently  it  may  bo  reached  upon  a  creditor's  bill ; 
especially  where  the  trust  fund  has  proceeded  from  himself 
and  not  from  a  third  person. 

The  chancellor  therefore  held  that  the  provision  for  the 
support  of  the  judgment  debtor  in  this  case,  fo;*  life,  out  of  the 
income  of  the  trust  property  crealed  an  interest  which  could 
be  reached  in  this  suit. 

The  part  of  the  decree  appealed  from  which  declaies  that 
complainants  arej^entitled  to  have  their  debts  satisfied  out  of 
the  capital  of  the  personal  estate  in  the  hands  of  the  trustee^ 
reversed.  Also,  that  part  which  declares  that  they  are  enti- 
tled to  have  iheir  judgments  paid  out  of  the  rents  and  income 
of  the  trust  estate  generally  ;  so  far  at  least  as  respects  that 
portion  of  the  rents  and  income  which  are  directed  by  the  trust 
deed  to  be  accumulated  for  the  benefit  of  the  next  of  kin. 

Decree  modified  accordingly.  Complainants  allowed  costs 
in  the  court  below  and  upon  appeal,  to  be  paid  out  of  the  in- 
come of  the  trust  fund.  And  the  trustee  authorized  to  re- 
tain his  costs  out  of  any  part  of  the  income  of  the  trust  pro- 
perty in  his  hands. 

Casparus  C.  Hoes  el  ah  v.  John  M.  Van  Hoesen^  A.  L.  Comiructiuii 
JoEDAN,  for  appellant;  A.  Yanderfobl,  for  respondent 
Appeal  by  defendant  from  a  decree  of  the  late  vice  chancel- 
lor of  the  third  circuit.  Decided  that  where  a  reversionary 
interest  in  personal  property  is  not  disposed  of  by  the  will  of 
a  testator  it  does  not  belong  to  those  who  may  happen  to  be 
his  next  of  kin  at  the  termination  of  the  particular  estate  or 
interest  in  such  property  which  is  bequeathed  by  him.  But 
as  an  interest  in  property  undisposed  of  by  the  will  it  belongs 
to  Ihe  widow  and  the  next  of  kin  of  the  decedent  who  were 
entitled  to  distributive  shares  in  such  unbequeathed  interest  at 
the  death  of  the  testator.  And  if  any  of  them  have  died  with- 
out having  disposed  of  their  interests  therein,  it  goes  to  their 


personal  representatives  as  a  part  of  the  personal  estate  of 
such  decedents. 

The  personal  estate  of  a  testator  is  the  primary  fund  for 
the  payment  of  debts,  although  the  will  contains  an  express 
dedication  of  a  portion  of  the  real  ostate  for  the  payment  of 
debts  or  legacies,  and  the  testator  has  disposed  of  all  his  per- 
sonal estate  specifically.  It  is  also  a  general  rule  that  the 
personal  estate  is  the  primary  fund  for  the  payment  of  lega- 
cies, although  the  legacies  are  charged  on  real  estate ;  whe- 
ther such  real  estate  be  devised  with  a  direction  to  the  devi- 
see to  pay  the  legacies,  or  charged  with  such  legacies,  or  giv- 
en to  trustees  for  that  purpose. 

But  in  reference  to  legacies,  an  absolute  disposition  of  all 
the  personal  estate  of  the  testator,  and  not  a  mere  residuary 
bequest,  will  be  sufficient  to  manifest  the  intent  of  the  testa- 
tor to  charge  the  realty  in  exoneration  of  the  personalty. 

Where  the  personal  estate  is  not  in  terras  exonerated  from 
the  payment  of  debts  or  legacies,  or  the  legacies  declared  to 
bo  chargable  upon  the  real  estate  exclusively,  an  interest  in 
personal  property  not  disposed  of  by  the  will  will  not  be  con- 
sidered as  exonerated.  If  the  personal  estate  is  in  terms  ex- 
onerated, for  the  benefit  of  a  particular  legatee,  and  not  for 
the  benefit  of  the  estate  generally,  the  failure  of  the  particu- 
lar bequest  destroys  the  exoneration  fro  tanio. 
HqIm  of  con-  That  if  there  is  a  particular  recital  in  a  release,  and  noth- 
release.  ing  appears  upon  the  face  of  the  instrument  to  show  that  any 

thing  beyond  the  matter  of  such  recital  was  intended  to  be 
discharged,  general  words  of  release  following  such  recital 
will  be  qualified  by  the  recital ;  so  as  not  to  discharge  other 
claims  which  were  not  in  the  contemplation  of  the  parties. 
But  the  construction  of  the  release  must  depend  upon  the  Ian* 
guage  of  tlie  instrument  itself ;  and  extensive  evidence  can* 
not  be  resorted  to  for  the  purpose  of  showing  the  intention  of 
the  party  by  whom  suoh  release  was  executed. 

Decree  appealed  from  reversed,  and  bill  dismissed  with 
costs. 

Edward  Pew  et  al  v.  Oearge  F.  Hastings^  EsPr^  Ij^c — 
Waed  Hukt,  for  appellants ;  C.  Stbvsns,  for  respondent 


Appeal  from  a  decision  of  the  surrosaie  of  the  county  ofP^^wof  •"'- 

■^■^  o  ^        rogate  to  open 

Waahingtoi).     Decided  that  a  surrogate  has  the  power  to  a  decree  by  de« 

open  a  decree  taken  by  default  before  him,  in  consequence  of 

a  mistake  or  accident  by  which  one  of  the  parties  has  been 

deprived  of  the  opportunity  to  be  heard. 

Order  appealed  from  reversed,  and  the  sentence  or  decree 
of  the  surrogate  settling  the  account  of  the  respondent  open- 
ed or  vacated.  Proceedings  remitted  lo  surrogate  with  di- 
rections to  him  to  assign  a  time  for  the  parties  to  be  heard 
before  him.  No  costs  allowed  to  either  party  upon  this  ap- 
peal,  or  upon  the  application  to  the  surrogate. 

Josiah  Jones  v.  Mary  Ann  Jones.  J.  Htde,  for  complnin- 
ant;  E.  Graves,  for  defendant.  Bill  for  divorce  on  the 
ground  of  adultery.  The  defendant  denied  the  adultery,  on 
oath,  and  applied  for  an  allowance  to  er^able  her  to  make  her 
defence,  and  also  for  alimony  for  the  support  of  herself  and 
the  two  children  of  the  marriage.  It  appearing  that  tho 
children  had  been  lawfully  bound  to  their  giandfather,  who  is  * 
able  and  willing  to  provide  for  and  educate  them,  but  that 
they  were  improperly  and  illegally  kept  from  him  by  their 
mother,  the  court  refused  to  make  an  allowance  for  their  sup- 
port. Order  directing  a  reference  to  a  master  to  inquire  and 
report  what  is  a  suitable  allowance  to  enable  the  defendant  to 
make  her  defence,  and  a  proper  allowance,  if  any,  to  be  paid 
to  her  quarterly  for  ad  interim  alimony  for  her  support. 

William  C  Young  v.  Philo  JD.  Mickles  ei  aL  A.  C. 
Paigs,  for  complainant;  B.  Davis  Noxon,  for  defendant 
Mickles.  Motion  to  vacate  decree  and  the  docketing  thereof, 
and  to  let  the  defendant  in  to  defend  this  suit  generally,  deni- 
ed with  costs  to  be  taxed.  But  defendant  Mickles  so  far  re* 
lieved  as  to  have  an  order  stating  that  although  the  decree  is 
to  stand  as  a  security  to  the  complainant  for  the  deficiency 
for  which  Mickles  is  equitably  liable,  it  is  not  to  be  deemed 
conclusive  as  to  the  amount  for  which  he  is  liable.  If  Mic- 
kles files  a  cross  bill,  and  prosecutes  it  with  due  diligence 
complainant  to  be  restrained  from  taking  out  an  executiot> 
against  him  for  the  deficiency,  until  the  amount  for  which  he 
is  liable  beyond  the  96,500  and  interest  can  be  ascertMoed 
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and  settled  in  such  cross  suit  In  the  meantime  complainaitt 
to  be  at  liberty  to  proceed  to  a  sale  of  the  premises  under  the 
decree,  &c. 

Rodman  Starkweather^  Ex*r,  ^c.  v.  Samuel  Sherwood. 
N.  Hill,  Jun.,  for  complainant ;  E.  Sandford,  for  defend- 
ant. Motion  to  open  decree  liy  default  granted  and  defend- 
ant allowed  to  put  in  his  answer  and  make  his  defence  on 
terms.  If  the  costs  are  not  taxed  and  a  copy  of  the  taxed 
bill  served  within  forty  days  the  decree  is  to  be  set  aside  and 
the  defendant  is  to  be  let  in  to  defend  without  payment  of  the 
costs  as  a  condition  precedent. 

The  Ulica  Cotton  Manufacturing  Company  v.  The  Board 
of  Supervisors  of  the  County  of  Oneida  et  aL     W.  &  E.  Tra- 
cy, for  appellants  ;  D.  Wager,  for  respondents.     This  was 
an  appeal  by  the  defendants  from  a  decretal  order  of  the  vice 
chancellor  of  the  fifth  circuit  overruling  a  demurrer  to  corn- 
Costs  cf  over-  plainants'  bill.     The  chancellor  decided  that  it  is  a  matter  of 
rer  tcf biiu"**'' ^®^"®  to  give  costs  to  a  complainant  upon  overruling  a  de- 
murrer to  his  bill ;  unless  there  is  something  very  special  ia 
What  is  the     the  case  to  take  it  out  of  the  general  rule.     Held  also,  that 
corporation,     the  capital  of  a  corporation  embraces  the  whole  of  its  stock 
paid  in,  or  secured  to  be  paid,  whether  it  is  invested  in  real 
What  is  its     or  personal  property.     But  its  personal  estate,  as  defined  in 
personal  estate  ^j^^  ^.^^j^j  statutes  (1  JR.  S,  887  §  2,  3,)  is  Only  that  portion 

of  its  capital  which  is  not  invested  in  real  estate. 
Principles  of       That  the  principle  of  the  revised  statutes  on  the  subject  of 
i?ons.**^°'^^"^^*c  taxation  of  corporations,  seems  to  be  to  lax  the  real  es- 
tate, except  as  to  canal,  turnpike,  and  bridge  companies,  on 
its  actual  loalue^  and  for  the  benefit  of  the  inhabitants  of  the 
town  and  county  where  it  is  situated,  in  the  same  manner  as 
the  property  of  individuals  is  taxed  ;  and  to  tax  the  residue 
of  its  capital,  after  deducting  the  cost  of  its  real  estate,  as 
'personal  property,  for  the  benefit  of  the  inhabitants  of  the 
town  and  county  where  the  financial  concerns  of  the  corpor* 
ation  are  carried  on. 
When  the  pro-     That  under  the  ninth  section  of  the  fourth  title  of  the  arti* 
poration  will   tie  of  the  revised  statutes  relative  to  the  assessment  of  taxes 
fro"*Txation.'®'*  incorporated  companies,  &c.,  (1  R.  S,  404,)  the  real  as 
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J<7me«  T.  Eell^  surviving  trustee  ^e.  v.  J)avid  L.  I^ogi^r^ 
M.  Mitchell,  for  complaioant ;  W.  N.  DTd^MAw,  fo^  d^- 
fcodant.  Order  refusjog  to  open  the  order  Xq  take  ti)Q  l^iJ) 
as  confessed  affiriped,  with  cost3« 

In  the  matter  qf  Arthur  Carey y  a  lunatic.  J.  S.  F*ost»  for 
petitioner.  Application  for  an  e:!^tra  allowaQce  of  costs,  upon 
the  execution  of  a  comn^ission  of  lunacy,  beyond  the  m^i- 
mum  fixed  by  the  16^d  rule.  Decided  that  the  e^pepae  of 
getting  the  solicitor's  bill  of  costs  taxed,  io  such  a  case  was 
unnecessary  where  the  solicitor  intends  to  claim  over  $50 ; 
as  the  court  n)ust  in  every  such  case  examine  the  bill  of  9Q)|t9 
for  itself  to  see  what  necessity  there  is,  for  any  e:i;;trci  c^ljow- 
ancc.  Order  allowing  the  paymept  of  9606^  iq  a(lditiQii^  to 
the  $50y  but  nothing  more. 

John  Been  et  aL  v.  Edgar  Haight-  M.  T-  Rsyno^^jMi  fgr 
complainants;  A-  K.  Hadley,  for  defendant.  Motipn  to 
dissolve  injunction  denied ;  and  a  reference  Ip  n  nui^Qjr  dir 
rccicd,  to  appoint  a  receiver  of  the  property  and  e^.ct§  qf 
the  partnership. 

Asa  W*  Douglass  v.  HamUton  White  el  al.  A^.  WoBo^v 
and  N.  Hill  Jun«y  for  complainants ;  J.  A.  CoLX^^f ,  foi:  fter 
fondants.  Motion  to  dissolve  injunction  denied  yfilh  piists, 
to  be  paid  by  the  defendants  making  ^he  application- 

Charles  £.  Quincy  v.  Erasmus  J).  Fool,  et  al  i-  B. 
Smith,  for  appellant;   A.  TAOiijft,  for  respondent     Apj^al 
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from  an  order  of  n  vice  chancellor  setting  aside  an  order  to 
take  the  bill  as  confessed  for  want  of  an  answer.  The  an- 
swer was  completed  and  sworn  to  and  copied  on  the  last  day 
for  answering,  hut  too  late  to  serve  it  on  that  day.  About 
nine  o'clock  in  the  morning  of  the  next  day  the  clerk  of  the 
defendant's  solicitor  went  to  the  oflice  of  the  complninant's 
solicitor  to  serve  the  answer,  but  found  the  door  locked.  As 
he  turned  to  leave  the  office  he  met  the  clerk  of  the  complain- 
ant's solicitor,  who  was  coming  to  open  and  enter  the  office 
and  served  the  answer  on  him,  within  seven  feet  of  the  door 
of  the  office.  The  clerk  received  it,  and  within  five  minutes 
afterwards  opened  and  entered  the  office  with  it.  At  the  time 
the  copy  of  the  answer  was  served  the  original  had  not  been 
filed,  but  it  was  filed  the  same  day.  Between  two  and  three 
o'clock  the  complainant's  solicitor  sent  to  enter  the  order  to 
take  the  bill  as  confessed ;  and  at  the  same  time  returned  the 
ctonrico  npon  a  answer  to  the  defendant's  solicitor.     The  chancellor  held  the 

eferk  out  of  the 

Miiettor'A  office,  service  of  the  answer  upon  the  clerk,  in  this  manner  to  be 
proffer  and  legal,  within  the  spirit  and  intent  of  the  rule.  lie 
also  lield  that  although  it  is  not  absolutely  necessary  that  a 
FiUngofapAperP^^P®''  ^^^"^^  ^  ^^^^  ^^  ^^®  moment  a  copy  is  served,  provi- 
•*copJ.**"  ^"'^®^  **  ^®  ^'^^  *^®  ^^^^  ^*y»  ^^®  service  is  not  perfect  until 
the  original  is  actually  delivered  to  the  proper  officer  to  be 
filed. 

Order  appealed  from  affirmed  with  costs. 

Henry  Sherman  and  wife  v.  Michael  Burnham  el  ah  U. 
Sherman,  for  complainants ;  J.  Rhoadrs,  for  defendants. 
Application  for  a  retaxation  of  costs.  The  sum  of  $19,16 
directed  to  be  added  to  the  amount  of  the  taxed  bill :  mukinc^ 
the  whole  $81,40;  without  costs  to  cither  party  upon  this 
application. 

John  Casilear  and  Isaac  Smith  v.  Isaac  H.  Simons  el  al, 
S.  Stevens,  for  appellants;  B.  G.  Hitchings,  for  respon- 
dents.    Decree  appealed  from,  affirmed  with  costs. 

John  Casilear  and  J.  Field  v.  J^elson  H.  Simons  ct  al. 
S.  Stevens,  for  appellants ;  B.  G.  Hitcuings,  for  respon- 
dents.    Decree  appealed  from,  affirmed  with  costs. 

Eli  Watson  v.  Samuel  Watson  et  al.     B.  BACLtr,  for  np- 
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polIanU ;  John  Clark«  for  icspondent     Decree  of  the  vice 
cbancplior  of  tho  fifth  circuit  affirmed  with  costs. 

James  Frost  v.  James  Frost  Jun.  J.  C.  Wright,  for  com- 
plainant; R.  W.  Peckh  AM,  for  defendant  Bo  vans.  Applica* 
tion  for  a  retaxation  of  costs  in  a  foreclosure  suit  The  co«t«  in  foracio- 
chancellor  held  that  tho  act  to  reduce  tho  expense  of  forecloa- *"'*'"'*'' 
ing  mortgages  in  tiie  court  of  chancery  {Latos  of  1640  p. 
287)  applies  only  to  cases  la  which  the  complainant  can 
bring  his  cause  to  a  hearing,  and  obtain  his  decree  of  fore* 
closure  and  sale  &c.,  without  the  necessity  of  filing  a  replica* 
tion.  That  where  an  adult  defendant  puts  in  an  answer 
either  setting  up  new  matter  of  defence  or  putting  in  issue 
any  material  matter  stated  in  tho  bilU  in  such  a  manner  as 
to  render  it  necessary  for  the  coropliiinant  to  establish  such 
mutter  by  proof  at  the  hearing,  the  provisions  of  the  act  of 
May  IS  10,  as  to  the  amount  of  the  costs,  do  not  apply. 

That  the  complainant  is  also  entitled  to  full  costs  in  sacb 
cases,  although  he  is  enabled  to  bring  his  cause  to  hearing 
upon  bill  and  answer  and  to  prove  the  matter  put  in  iifsne,  by 
the  production  of  documontar^r  evidence,  at  such  hearing, 
under  the  second  clause  of  the  17th  rule  of  this  court  For 
the  answer  of  the  defendant  denied  a  material  m^Uer  set  forth 
in  the  bill,  within  the  intent  and  meaning  of  that  act,  when- 
ever such  matter  is  put  iu  i^sue,  by  the  general  traverse  or 
otherwise,  so  aj  to  render  it  necessary  to  prove  such  matter 
upon  the  1  tearing  of  tho  cause. 

In  this  case  a  bill  of  foreclosure  was  filed  against  several 
defendants,  one  of  whom  put  in  an  answer,  which  rendered 
it  nirccsuary  to  file  a  replication :  in  consequence  of  which 
that  defendant  was  by  the  final  decree  charg«nl  with  the  extra 
coets  tlius  occasioned,  beyond  the  amount  albwed  by  status 
in  foreclosure  cases  where  no  defence  is  made.  The  chan- 
celior  decided  that  in  such  a  case  the  proper  co4irse  is  to  as- 
certain the  whole  taxable  costs  of  the  complainant  in  the 
same  manner  as  if  tho  defendant  against  whom  the  extra 
costs  are  charged  was  decreed  to  pay  the  whole  coats  ;  and 
then  to  ascertain  the  amount  of  costs  which  would  have  been 
ta](able  under  the  statute  had  such  defendant  suiered  the  Uli 
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to  be  taken  as  confessed  against  him  for  want  of  an  answer. 
This  last  amount  should  then  be  taxed  as  the  general  costs  of 
the  cause,  to  be  paid  out  of  the  proceeds  of  the  mortgaged 
premises;  and  the  residue  of  the  first  bill,  after  deducting 
that  amount  therefrom,  should  be  taxed  as  the  extra  costs 
occasioned  by  the  putting  in  of  the  answer.  In  the  first  bill 
the  fees  of  the  register  or  clerk,  for  all  his  soryices,  shoold 
be  charged  of  the  rate  fixed  by  the  general  fee  bill.  But  in 
the  last  only  the  charges  for  the  services  of  register  or  clerk 
which  are  allowed  under  the  act  of  May  1840,  and  at  the  rate 
therein  prescribed.  In  the  first  bill  al!  the  necessary  dis- 
boraemeots  in  the  suit  should  be  charged,  aqd  in  the  other, 
all  of  those  disbursements  which  would  have  been  requisite 

Solicitor'!  foe     if  the  answer  had  not  been  put  in« 

tho  hearinf.  Held  that  whero  the  solicitor  in  the  cause  actually  attends 

the  court  upon  the  hearing,  he  is  entitled  to  the  allowance 
specified  in  the  fee  bill,  although  he  happens  (o  be  out  of  the 
court  room  at  the  moment  the  decree  is  obtained. 

Charge  for   at* 

tendeoce  on  ex-     That  a  Solicitor  is  only  entitled  to  an  allowance  for  attend- 

emiaation  of  *' 

witoeaaoa before  aBcc  ou  the  examination  of  witnesses,  for  the  number  ol'  days 

en  examiner.  ^ 

he  actually  attends  before  the  examination.  That  he  cannot 
charge  for  his  time  in  travelling  to  and  from  the  residence  of 
the  examiner :  nor  for  the  sabbath,  when  testimony  cannot 
legally  be  taken  }  although  he  is  obliged  to  remain  from  home 
over  the  sabbath,  to  continue  the  examination  the  next  day. 

Coata  of  term       '  \  rn 

where  caoae  That  where  a  cause  is  reached  upon  the  calendar  and  ffoes 

f  oea  over  by  r  o 

consent.  over  the  term  at  the  request  and  for  the  particular  accommo- 

dation of  the  counsel  of  the  p^'^y  v^o  finally  succeeds  in  the 
cause,  such  party  is  not  entitled  to  charge  his  adversary  with 
the  eosts  of  noticing  the  cause,  and  the  other  expenses  of  the 
term.  But  where  the  cause  »  not  reached  on  the  calendar, 
or  goes  off  for  tlie  mutual  accomroodation^of  both  parliest 
those  expenses  are  taxable. 

Costs  directed  to  be  referred  back  to  the  taxing  ofilicer  to 
be  taxed  upon  the  above  principles ;  and  complainant's  soKc- 
iter  ordered  to  make  out  a,nd  serve  a  new  bill  accordingly. 
Neither  party  to  have  costs  as  against  the  other  upon^  t^is 
application,  or  the  extra  costs  of  the  ro*taxatio(K 
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Franklin  G,  Wheehr  v.  John  Vun  Kuren  gi  ah  S.  FT. 
TlAMMO!fD,  for  complninnnt.  Usual  decree  for  foreclosure, 
nnd  sale  of  ihe  mortgaged  premises,  and  directing  that  flie 
amount  of  tlio  compluinant's  judgment  may  be  paid  by  the 
master  out  of  the  surplus  proceedi  of  the  sale,  on  deliverhtg 
to  tiie  master  IlussclTs  written  consent  to  that  edecL  If  that 
is  not  obtained,  master  to  bring  the  whole  surplus  mto  court, 
after  paying  the  amount  reported  dtie  upon  tlio  boud  and 
mortgage. 

Joseph  Smith  Perry  v.  Jang  Amanda  Perry.  J.  R  ho  4  dec, 
for  complainant;  N*  Hill,  Jun.,  for  defendant  Exceptions 
to  master's  report  allowing  exceptions  to  bill,  for  im|iertin* 
ence.  The  bill  was  filed  by  the  husband  against  his  wife, 
for  a  sivparation  from  bed  and  board,  under  tlie  prorisiofeis  of 
the  12th  section  of  the  act  of  the  10th  of  April,  1824.  (Latea 
€f  1824  p.  249.)  The  chaneellor  decided  that  it  was  not  im* 
pertinent  to  state,  in  such  a  bill,  acts  of  violence  and  mi»* 
oomhict  on  the  part  of  tlie  defendant  towards  the  eomplain* 
uRt's  children  and  other  members  of  his  family  dec.,  tending 
to  esiablish  such  a  continued  course  of  bad  conduct  on  tlie 
part  of  the  wife  towards  the  husband  and  those  who  are  under 
lib  protection  and  care  as  to  safinfy^the  court  that  it  ia  iiiis«af« 
for  him  to  cohabit  or  live  wiiii  her. 

Exception  to  ma&tcr^s  rc^port  allowed,  and  ail  the  oxeep^ 
tions  to  the  bill  overruled. 

RfMr^  C.  Ktlthnm  €i  aL  v«  SeJah  O.  Dorkee  el  al.  A. 
C.  Paior,  for  Appellant ;  J  ohm  IlowcSr  for  respondents.  8o 
mach  of  Ihe  decree  i^ppealed  from  as  aifects  the  apprllant's 
right  lo  any  part  of  the  property  levied  on  by  the  execution, 
or  as  dirocCs  the  complainant's  costs  to  bo  paid  out  cf  the 
proceeds  of  the  sale  of  any  port  of  that  property,  or  fh»  dirttCh^ 
that  the  appellant  shali  bear  his  own  costs,  reversed,  and  bill 
directed  tr>  he  disimssod  with  costs  as  to  the  daleiMlaM  E^  C. 
Derkee.  The  residue  of  the  anfYeal  di»am.ssed  $  wtlhout  coat* 
to  either  party. 

WiUiam  Tyack  el  al  v.  Reuben  Bromley  ei  al.  F.  B. 
CuTTtNG,  for  appellants ;  B  F.  Butler  and  H.  8.  Mackay, 
ter  respondeirts.      Order  nppeolod  froni,  modified  so  as  to 
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limit  \*»  operation  to  the  cases  in  which  the  complainants  arc 
expressly  authorized  to  net  hy  the  5th  section  of  the  act  of 
February  1819.  Neither  party  to  have  co:;ts  as  a^inst  the 
other,  upon  the  a p pen  I. 

Pm-Mreoncaii-      Gabriel  P,   Gratacap  el  aL  v.  Robert  Phufe  adnCr  ^c. 

IHSiT"  t"r^r  ^>-  T.  Reynolds  and  O.  L.  Baubour,  for  appellants;  K. 

bTfor*  V!I^o*Sakdford%  fof  fcspondent      Appeal  from  a  decretal  order  of 

'*'**  the  surrogate  of  New  York.     The  chancellor  decided  in  this 

case,  that  an  order  may  be  granted  by  a  surrogate,  after  the 
expiration  of  eighteen  months  from  the  timo  letters  of  ad- 
ministration are  issued,  that  the  executor,  or  administrator  ren« 
der  an  account  of  his  proceedings ;  either  upon  the  applica- 
tion  of  a  creditor,  legatee^  or  next  of  kin  of  the  decedent^  or 
such  order  may  bo  made  by  the  surrogate  ex  officiot  without 
any  such  application.  But  the  proceedings  are  diff3rent 
where  the  order  is  made  by  the  surrogate  ex-offleio^  from  what 
they  arc  when  it  is  made  upon  the  application  of  some  person 
interested.  In  the  (irst  case  it  may  be  sometimes  proper  for 
the  surfogate  to  make  an  absolute  order  in  the  first  instance ; 
as  it  is  a  matter  resting  in  his  discretion  whether  he  will  re- 
quire an  account  of  thc^admiuist ration  of  the  estate,  although 
no  p^k^on  interested  thinks  proper  to  institute  a  suit  for  that 
purpose.  'And  it  is  a  proper  exercise  of  such  discretion  for 
the  surrogate  to  require  such  an  account,  ex-ojicio  whenever, 
in  his  opinion,  the  rights  of  minors  who  are  interested  in  the 
estate  as  legatees  or  next  of  kin  render  such  an  account  pro- 
ffer. That  on  the  rendering  of  such  an  account  if  it  appears 
that  the  executor  &c  has  money  in  his  hands  belonging  to 
infants,  ho  should  notify  their  guardians  or  relatives  of  tho 
fact,  so  that  the  fund  may  be  received  and  properly  invested 
for  the  benefit  of  the  owners. 

But  that  in  the  case  of  an  application  by  or  on  behalf  of  a 
person  claiming  to  be  interested  in  the  estate  as  a  creditor, 
legatee,  or  next  of  kin,  an  absolute  order  to  account  should 
not  Ik?  made  in  the  firnt  instance,  and  without  notice  of  the 
application,  to  the  oxeentur  (Sec.  For  in  such  cases  tltC  right 
of  the  applicant  to  call  for  an  account  may  be  questioned. 
That  the  surro(j;ate,  u|>on  tho  presenting  of  the  petition  for  an 
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account,  shoulcidlruct  the  executor  &c.  to  l>c  cited  to  npprar 
and  show  cause,  at  a  specified  time,  why  nn  order  that  he 
render  an  account  of  liis  proceedings  should  not  he  granted ; 
80  as  to  give  him  an  opportunity  to  ohject  that  the  affidavit  of 
of  the  deht  of  the  applicant  is  insufficient,  or  that  he  is  not 
interested  in  the  estate  as  a  legatee,  or  as  next  of  kin  &c. 
And  the  party  cited  may  show,  in  answer  to  the  application 
that  the  right  of  the  applicant  to  an  account  is  barred  by  a 
release  or  otherwibc. 

Yet  that,  as  a  general  rule,  if  a  creditor  swears  positively 
to  a  debt  due  to  him  from  the  decedent  he  will  be  entitled  tci 
an  order  for  nn  inventory  and  account  of  the  estate.  Ami 
the  surrogate  will  not  proceed  to  try  the  validity  of  the  debt* 
or  the  amount  thereof,  upon  a  mere  application  to  account; 
where  the  petitioner  does  not  pray  for  the  |inyment  of  the  debt. 

That  even  a  contingent  interest  in  the  estate  is  sufficient  to 
entitle  the  party  having  it,  to  an  order  that  the  executor  dec 
render  an  account, 

Appeal  dismissed,  without  costs,  and  without  prejudice  to 
the  right  of  the  appellants  to  institute  such  suits  (or  the  recov« 
ery  of  the  debts  claimed  by  them  as  tbey  may  be  advised. 

Edward  Slahier  v.  Isaac  Bell  el  al.  A.  G.  Rog^^i,  for 
appellant;  N.  Dane  Elunowood,  for  respondent  Decree 
appealed  from  offirmed  with  costs. 

Casjpej-  Getman  el  al,  v.  Adim  Getman  ef  ah  IT.  A  damp, 
for  appellant;  D.  Cady,  for  rei<pondcn(s.  Decree  appealed 
from  offirmed  with  costs. 
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DECISIONS  OF  THE  OHANCELLOR, 

MAY  t5»  ia4«. 


Peter  Cogger  y.  Launeelot  Howard.  J.  Rbodis,  for  com- 
plainant;  W.  C.  Notss,  for  defendant  Order  declaring 
defendant  to  be  in  contempt  for  not  complying  with  the  or- 
der of  the  court  and  the  decision  of  the  roaster  to  deh'ver  over 
property ;  and  directing  that  he  be  committed  until  he  shall 
have  delivered  over  the  property  and  paid  a  fine  of  #25  to 
cover  the  costs,  besidos  the  sherifi's  fees. 

Eiixdbeih  B.  Coleman  v.  8kadraeh  Harmon  et  al.  J.  A. 
Vbrplaioc,  for  appellants,  $  J.  G.  Hoyt,  for  respondent — 
Order  appealed  from  affirmed  with  costs.  Defendants  to  have 
the  same  time  after  the  entry  of  the  decree  of  affirmance,  to 
put  in  their  further  answers  that  they  had  at  the  time  of  the 
eervice  of  the  appeal,  if  the  proceedings  have  been  stayed  by 
the  appeal. 

Ill  the  matter  of  the  petition  of  Ahraham  Van  Wyck.  N. 
Cols,  for  petitioner*  This  was  an  application  by  one  of  three 
«ecuto«  U.  be  diacharged  from  hi.  trust  and  to  leave  the  fo-^^^--;* 
trust  to  be  discharged  by  the  other  executors.  The  chancellor  JroTt«e«!*  *" 
held  that  independent  of  any  statutory  provisions  on  the  sub- 
ject, the  court  has  no  power,  upon  mere  petition,  to  discharge 
any  trustee,  or  to  accept  his  resignation  and  appoint  another 
in  hia  place,  without  the  consent  of  alh  persons  who  are,  or 
who  upon  any  future  contingency  may  be,  interested  in  the 
execution  of  the  trust  That  the  usual  course  of  proceeding 
for  the  purpose  of  changing  a  trustee  is  upon  a  bill,  to  which 
all  parties  interested  are  either  actually  or  constructively 

That  although  the  revised  statutes  have  authorized  the  court, 

3  — 
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upon  petition,  to  accept  the  resignation  of  a  trustee,  and  to 
discharge  him  from  his  trust  in  certain  ca3fs,  it  is  at  least 
doubtful  whether  this  provision  extends  to  the  case  of  an  ex- 
ecutor, so  far  as  relates  to  his  power  to  sue  for  and  collect 
debts  due  to  the  testator,  or  as  relates  to  his  liability  to  credi 
tors,  legatees,  and  next  of  kin  on  account  of  the  personal  es- 
tate which  may  have  come  to  his  hands. 
When  one  of     And  the  chancellor  was  of  the  opinion  that  the  discharge 
tees  will  not  be  of  the  petitioner,  without  appointing  a  new  trustee  in  his  place, 
wltboufsabsii.  would  render  it  doubtful  whether  the  remaining  executors 
in*hif  Diac?*'^^"'^  execute  the  power  in  I  rust  to  sell  the  testator's  real  es- 
tate, so  as  to  give  a  good  title  to  purchasers ;  inasmuch  as 
none  of  the  provisions  of  the  revised  statutes  respecting  exe- 
cutors or  trustees  authorize  a  part  of  the  executors  to  whom  a 
joint  power  is  given,  to  execute  the  same,  so  as  to  transfer  a 
good  title  to  the  purchaser,  where  one  of  those  to  whom  such 
joint  power  was  given  has  been  discharged  from  his  trust  by 
this  court  after  he  had  accepted  the  trust,  and  duly  qualified 
as  executor. 

That  if  the  person  creating  the  trust  has  not  authorized  it 
to  be  executed  by  a  part  of  the  trustees,  the  court  must  ap- 
point a  new  trustee  in  the  place  of  the  one  who  has  resigned 
or  been  removed,  to  join  with  the  others  in  the  execution  of 
the  trust  to  power  in  trust,  in  order  to  give  a  valid  title  to  a 
purchaser. 

Petition  denied. 

The  American  Life  Iruurance  and  Trttst  Co.  v.  Gary  v. 
Sackett  et  al,  S.  D.  Van  Schaack,  for  defendant  Sackett ; 
J.  Rhoades,  for  complainant.  Application  on  the  part  of 
defendant  G.  V.  Sackett  for  an  order  to  examine  co-defen- 
dants, and  for  a  commission,  and  to  extend  the  time  to  take 
Aflidmiiiton^mo-  testimony.  The  chancellor  decided  that  upon  an  application 
ezuBine  •  co-  for  leavo  to  examine  a  co-defendant  as  a  witness  there  must 

defendant  as  a 

wimeat.  be  an  affidavit  that  the  person  proposed  to  be  examined  is  not 

interested  in  the  matters  to  which  he  is  to  be  examined ;  and 
and  that  an  affidavit  of  the  solicitor,  that  ho  advised  and  be- 
lieves such  person  is  a  competent  witness  is  not  sufficient 
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Also  held  that  where  an  original  bill  has  been  filed  against  JjJJ*****"*** 
all  the  necessary  parties,  but  in  consequence  of  the  transfer 
of  the  interest  of  one  or  more  of  the  defendants  to  a  third 
person,  who  represents  the  same  right  and  interest — as,  by  a 
sale  or  bankruptcy  pending  the  litigation — it  becomes  neces- 
sary to  (lie  a  supplemental  bill  merely  against  the  grantee  or 
assignee  of  the  original  defendant,  to  bring  him  before  the 
court  as  a  party,  the  only  matter  proper  to  be  put  in  issue  by 
such  supplemental  bill,  unless  some  mntter  of  defence  has 
arisen  hincc  the  joining  of  the  issue  in  the  original  cause,  is 
the  supplemental  matter  which  is  stated  in  the  bill,  to  show 
the  transmission  of  interest  from  the  original  party  to  the 
new  party  who  is  brought  before  the  court  by  the  supplemen* 
till  bill. 

That  the  effect  of  such  a  bill  is  to  review  tiie  proceedings 
Against  the  new  party  who  has  succeeded  to  the  rights  of  the 
original  party,  and  place  them  in  the  same  situation  as  they 
were  against  the  latter  when  the  original  suit  became  defect- 
ive. If  the  original  bill  had  been  fully  answered,  the  new 
defendant  adopts  that  as  his  answer  to  the  original  bill.  If 
the  bill  had  been  taken  as  confessed,  the  order  pro  confesso 
stands  as  against  him,  unless  he  obtains  leave  of  the  court  to 
have  it  opened;  and  if  the  proofs  in  the  cause  have  been 
closed  they  remain  closed  as  against  him. 

That  a  supplemental  bill  of  this  character  is  a  mere  contin- 
uation of  the  original  suit  against  the  new  defendant  who  has 
succeeded  to  the  interest  of  the  former  party ;  and  the  sup 
picmental  suit,  together  with  the  orginal  bill  aad  the  pro- 
ceedings under  it,  constitute  but  one  record.  And  if  the  sup- 
plemental bill  is  filed  before  a  decree,  the  original  and  supple- 
mental suits  are  heard  together,  and  but  one  decree  will  be 
made  in  boih. 

Application  denied,  with  $\0  costs. 

John  Spier  v,  Ann  Nessle  et  ah  A.  C.  Paioe,  fur  Peti. 
tioner.  Order  to  pay  the  money  in  the  court  to  the  petition- 
er, in  discharge  of  his  claim  upon  the  defendant. 

David  P.  Corey  v.  Popve  Cornelius  el  al.     A.  C.  Paioe^ 
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jad^t*  fonnded  ^^^  appcUant ;  C.  Stevens,  for  respondent.  Appeal  from  a 
menu^***^**'  decision  of  tlie  vice  chancellor  of  the  fourtli  circuit  refusing 
to  dissolve  injunction,  in  a  creditors  suit.  The  chancellor 
decided  that  judgments  rendored  by  justices  of  the  peace  upon 
attachments  not  served  on  the  defendant  personally,  and  to 
which  ho  did  not  appear,  are  not  such  judgments  as  will  en- 
title the  owner  thereof  to  come  into  this  court  for  relief  upon 
the  return  of  the  executions  unsatisfied.  Hut  the  plaintifiT 
must  bring  new  suits  on  such  judgments,  so  as  to  give  the 
defendant  an  opportunity  to  rebut  the  prima  facie  evidence  of 
indebtedness,  or  to  offset  any  demand  which  he  may  have. — 
And  if  the  plaintiflT  succeeds  in  obtaining  new  and  general 
judgments. in  those  suits,  he  must  proceed  and  exhaust  his  re« 
medy  against  the  real  as  well  as  personal  estate  of  the  de- 
fendant, by  executions  thereon,  before  he  can  file  a  creditors 
bill  here. 
t(  doekeunff^ft  Upou  the  questiou  whether  an  execution  could  be  issued  upon 
counTy  wbero  ^i>G  judgment  obtained  by  the  complainant, in  the  supreme  courty 
tuurtt'ed"^**'*  under  the  provisions  of  the  revised  statutes  and  of  the  act  of 
May  1840,  which  would  authorize  the  sale  of  the  real  estate 
of  the  defendant,  such  judgment  never  having  been  docketed 
in  the  county  where  the  execution  was  issued^  so  as  to  make 
the  judgment  a  lien  upon  the  defendants  real  estate  in  that 
county,  the  chancellor  expressed  the  following  opiuion : — 

'*  That  the  3d  section  uf  the  title  of  the  revised  statutes  re* 
lative  to  judgments  (2  R.  S.  359,^  when  taken  in  connection 
with  the  24th  section  of  the  titio  relative  to  executions,  &c., 
(^Idem  367,)  which  prescribes  the  form  of  the  execution  to 
be  issued  out  of  the  courts  of  common  I  iw,  appear  to  indicate 
an  intention  to  change  the  former  law  upon  this  subject,  so  as 
to  make  the  docketing  of  the  judgment  an  absolute  pre  requi- 
aite  to  the  exercise  of  the  power  to  sell  the  defendants  real 
estate  upon  execution.  As  no  power  existed,  at  the  common 
law,  to  sell  freehold  estate  upon  execution,  such  would  be  the 
necessary  effect  of  these  provisions  as  to  the  defendants  free- 
hold lands,  upon  the  repeal  of  all  the  former  statutes  autlio- 
rizing  such  sales,  if  the  revised  statutes  had  not,  by  other 
sections,  authorieed  the  issuing  of  an  execution  against  the 
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lands  and  tenements  and  chattels  real  of  the  judgment  debtor 
generally,  and  without  any  other  qualification  of  the  right 
than  tliat  the  record  of  the  judgment  shall  be  filed  before  the 
issuing  of  such  execution.  Such  aright,  however,  is  given 
by  the  first  and  second  sections  of  the  title  relative  to  execu- 
tions, &c.,  (2  R.  S.  363.y^  And  I  think  the  effect  of  these 
sections,  in  connection  with  the  other  provions  of  the  revised 
statutes  relative  to  the  docketing  of  judgments  and  decrees 
was,  to  put  the  right  to  sell  real  estate  and  chattels  real  on 
execution  upon  judgments  of  courts  of  common  law,  and 
upon  executions  founded  on  the  decrees  of  this  court,  upon 
the  same  footing :  that  is,  if  the  judgment  or  decree  has 
been  docketed,  so  as  to  make  it  a  lien  upon  the  lands  of  the 
debtor  in  the  county  to  which  the  execution  is  issued,  it  will 
anthorize  the  sale  of  the  interest  which  he  had  in  the  land  at 
the  time  of  such  docketing  :  if  the  time  prescribed  by  law  for 
the  continuance  of  such  li6n  has  not  expired.  But  if  it  has 
not  been  docketed,  it  will  only  authorize  the  sale  of  such  inte- 
xest  as  the  debtor  has  in  the  land  at  the  time  of  the  seizure 
and  sale ;  subject  to  the  r'ghts  of  those  who  have  acquired 
interests  in,  or  liens  upon,  such  lands,  as  purchasers  or  in- 
combranoers  subsequent  to  the  judgment  or  decree. 

The  25th  section  of  the  act  of  JMay,  1840,  (Laws  of  1S40 
jp.  384^  provides  that  no  judgment  or  decree  thereafler  to  be 
•ntered  shall  be  a  lien  upon  real  estate  unless  the  same  shall 
be  docketed  in  books  to  be  provided  for  that  purpose  by  thu 
clerk  of  the  coanty  where  the  lands  are  situated.  But  there 
is  nothing  in  that  act  requiring  a  judgment  of  the  supreme 
cour^  or  a  decree  of  the  court  of  chancery,  to  be  docketed 
with  the  clerk  of  the  county  where  the  real  estate  of  the  de- 
fendant is  situated,  to  authorize  the  issuing  of  an  execution 
against  such  real  estate  to  the  sheriff  of  that  county.  Yet  as 
Uie  process  of  the  courts  of  oommon  pleas,  and  of  the  superior 
court  of  the  city  of  New- York,  does  not  in  ordinary  cases 
extend  to  other  counties,  it  is  necessary  to  have  the  judgment 
docketed  in  the  manner  prescribed  in  the  29th  section  of  the 
act  of  1840,  to  authorize  the  local  court  to  issue  an  execution 
to  any  other  county  than  that  in  which  such  local  court  is 
held*     Th^  act  of  May,  1840,  does  not  in  terips  dispense 
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with  the  docketing  of  judgments  in  the  supreme  court  in  the 
manner  prescribed  by  the  revised  statutes.  Nor  does  it 
authorize  the  docketing  of  such  judgments  in  the  office  of  the 
county  clerk  for  the  purpose  of  giving  it  a  preference  in  pay- 
ment out  of  the  estate  of  the  judgment  debtor,  in  case  of  his 
death.  It  may  therefore  be  necessary  that  the  clerks  of  the 
supreme  court  shall  continue  to  docket  judgments  in  the  man- 
ner prescribed  in  the  revised  statutes,  to  entitle  them  to  a 
preference  over  subsequent  judgment  creditors,  io  payment 
out  of  an  insolvent  estate." 

Order  appealed  from  affirmed,  with  costs;  but  without  pre- 
judice to  defendant's  right  to  apply  to  the  vice  chancellor  to 
dissolve  the  injunction,  on  paying  into  court  the  amount  of 
the  judgment,  with  interest,  and  giving  security  for  payment 

of  costs  &c. 

Jolin  W,  Turner  v.  James  Peck.  W.  Duer,  for  appellant; 
W.  F.  Allen,  for  respondent.  Decree  appealed  from  affirm- 
ed with  costs,  and  proceedings  remitted  to  vice  chancellor. 

The  Oswego  Falls  Bridge  Co.  v.  Aaron  G.   Fish  el  aL 

T.  Jenkins,  for  appellants;   H.  Spencer,  for  respondents. 

Right  to  buiLd  ft  Appeal  from  a  decree  of  the  vice  chancellor  of  the  fifth  cirr 

to  ft  toll  bridgo  cuit  dismissing  the  complainant's  bill  with  costs.     The  object 

ftlreftdy  erected*  .        ,  .     *  -    .    j  i. 

of  the  bill  was  to  restrain  the  commissioners,  appointed  by 
the  act  of  April,  1838,  to  build  a  free  bridge  across  the  Os- 
wego River,  between  the  falls  and  the  North  line  of  the  vil- 
lage of  Fulton,  from  proceeding  to  erect  such  bridge.  The 
principal  question  was  whether  the  Legislature  had  the  right 
to  authorize  the  erection  of  a  free  biidgo  across  the  river  so 
near  to  the  bridge  which  the  complainants  had  erected  under 
their  charter  as  to  diminish  their  tolls,  and  materially  impair 
the  profits  of  the  company. 

The  chancellor  held  that  the  case  could  not  be  distinguish- 
ed,  in  principle,  from  those  of  the  Charles  River  Bridge 
Company  V.  1  he  Warren  Bridge,  decided  by  the  supreme 
court  of  the  United  Slates  (11  Peters'  Rep.  420,)  and  The 
Mohavjk  Bridge  Co.  v.  The  Utica  ^  Schenectady  R.  K.  Co. 
decided  by  this  court,  (6  Paige's  Rep.  554.;  And  he  de- 
cided in  accordance  with  those  decisions. 

Pecree  appealed  from  affirmed  with  costs. 
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>The  subscriber  will  at  all  times  gitre  his  prompt  attention  to  such  counsel 
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cial terms  held  at  this  place. 
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care  of  the  Register  of  the  Court ;  and  such  as  relate  to  motions,  Ac,  in  New- York 
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David  Patterson  v.  Robert  Elder  et  al*  J.  Blunt,  for  com- 
plainant ;  H.  F.  Clark  for  defendant.  Application  for  an  at- 
tachment for  violation  of  injunction  granted  as  to  defendants  El- 
der and  Ridaboek,  and  denied  as  to  defendant  Hamilton. 

Henry  P.  Wilson  v.  Daniel  Wilson  et  al*  A.  Thompson,  for 
appellant ;  B.  W.  Bonnet,  for  respondent.  Appeal  from  an  or- 
der of  a  vice  chancellor  refusing  to  overrule  a  plea  in  a  foreclosure 
&uit  as  frivolous  and  for  tlie  usual  decree  pro  confesso  for  want  of 
an  answer.  The  complainant  was  the  assignee  of  a  bond  and 
mortgage  given  by  the  defendant  D.  Wilson  who  was  still  the 
owner  of  the  equity  of  redemption.  The  defendant  Nowal  was 
made  a  party  as  a  subsequent  incumbrancer  having  a  lien  by 
judgment.  Previous  to  the  ^ommencemeiit  of  this  suit,  Nowal  hni 
filed  a  creditors  bill  upon  his  judgment  agaiust  D.  Wilson  the 
mortgagor,  in  which  suit,  after  the  filing  of  the  bill  in  this  cause, 
.Nowal  obtained  the  usual  order  for  the  appointment  of  a  receiver ; 
and  the  defendant  Wilson  afterwards  assigned  all  his  property — 
including  his  equity  of  redemption  in  the  mortgaged  premises—* 
to  the  receiver.  Nowal  pleaded  these  facts  in  bar  of  the  suit  gen- 
erally ;  insisting  that  the  receiver  was  a  necessary  party. 

The  chancellor  held  that  the  matter  pleaded  was  no  bar  even 
to  the  further  continuance  of  the  suit — ^the  suit  which  was  proper- 
ly commenced  beinir  neither  barred  or  abated  by  the  appointment  Effect  of  a»- 

^  ^  .  signraent  to  rcr 

of  a  receiver  of  one  of  the  defendant's  pendente  lite.     That,  at  most,  ceiyer  appointr 

the  matter  pleaded  would  only  render  the  suit  defective  so  as  to  BMitpendenifi 
make  it  irregular  for  the  complainant  to  proceed  antil  the  receiv-  ^'' 
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er  is  brmight  before  the  court  by  a  supplemental  bill  in  the  nature 
of  a  biU  of  revivor,  and  that  the  facts  pleaded  did  not  constitute 
the  proper  subject  of  a  plea  of  any  kind. 

The  chancellor  also  held  that  if  the  suit  has  become  so  defec* 
tive  that  it  is  improper  for  the  complainant  to  proceed  until  the 
receiver  is  brought  before  the  court,  the  proper  course  for  the  de- 
fendant Nowal  was  to  apply  for  an  order  that  the  complainant 
bring  the  receiver  before  the  court,  by  a  supplemental  bill  in  the 
nature  of  a  biU  of  jjevivor,  within  a  time  to  be  fixed,  or  that  the 
bill  be  dismissed ;  and  that  in  the  meantime  all  proceedings  be 
stayed' 

The  chancellor,  however,  came  to  the  conclusion  that  the  pap- 
ties  in  interest  are  sufficiently  represented  to  render  it  unnecessary 
to  file  a  supplemental  bill  to  bring  the  receiver  before  the  court 
to  make  the  decree  binding  upon  him  as  the  assignee  of  the  equi- 
ty of  redemption  pendente  lite. 

Order  appealed  from  reversed  with  costs,  and  plea  overruled  as 
frivolous,  with  costs  of  motion,  and  defendant  Nowal  to  pay  the 
costs  and  put  in  his  answer,  on  oath,  within  thirty  days. 

Alexander  M.  Gregory  v.  Philip  C  Harmon  et  al.  Wm.  Cue- 
Tis  Notes,  for  complainant ;  D.  B.  Ooden,  for  defendant  Mo- 
tion to  dissolve  injunction  denied.  Order  directing  a  reference  to 
master  Robinson  to  appoint  a  receiver  of  the  partnership  property 
and  effects  and  to  take  from  him  the  proper  security.  Neither 
party  to  have  costs  as  against  the  other  upon  these  applications. 

Gr<ice  JR.  Ferguson  v.  Jwmes  Ferguson,  J.  R.  WHrrraG  and  B. 
SiLLDCAN,  for  appellant ;  Joseph  L.  WmrE,  for  respondent  Or- 
der of  the  vice  chancellor  awarding  a  new  trial  of  the  feigned  is- 
sue, affirmed. 

Adeline  Cecilia  Hathaway^  by  her  next  friend  v.  WiUiam 
Hathaway.  J.  L.  Whtte,  for  appellant ;  O.  L.  Bakbouk,  for  re- 
spondent Order  appealed  from,  affirmed,  with  costs  to  be  paid 
by  the  next  friend  of  the  complainant. 

Catherine  Cook  v.  Charles  Cook.  L.  R  Mae«h,  for  appellant ; 
D.  D.  IIiLLis,  for  respondent  Order  opening  decree  of  affirmance 
which  was  taken  by  default ;  on  condition  that  appellant  is  not  to 
be  at  liberty,  upon  the  argument  of  the  appeal,  to  insist  upon  any 
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objection  of  mere  form  to  the  proceedings  before  the  vice  chan- 
cellor. Appellant  to  pay  taxable  costs  of  opposing  this  application, 
together  with  the  costs  subsequent  to  the  noticing  of  the  cause  for 
argument  in  April  last ;  within  twenty  days. 

Alric  Hubbell  ei  al  v.  Hiram  Carpenter.  R.  W.  Peckham,  for 
complainants ;  Carpenter  in  person.  Motion-  to  dissolve  injunc- 
tion denied  with  $8  costs. 

The  same  v.  the  same.  L.  R.  Marsh,  for  complainants ;  O.  L. 
Barbour,  for  defendant  Application  for  leave  to  file  supplemen- 
tal answer  granted,  on  payment  by  the  defendant,  of  $15  for  costs 
of  filing  replication  and  entering  order  to  produce  witnesses,  and 
for  the  costs  of  opposing  this  application,  within  thirty  days. 

JoTuUhan  Goodhiie  et  al  y,  Owen  Churchman  et  al.     J.  R.  Whi- 
TiNo,  for  appellants ;  J.  Coir,  for  respondents.     Decided  that  a  fi-  When,  and  in 
nal  decree  which  has  been  regularly  entered  upon  a  bill  taken  as  onal  decrees  * 
confessed  will  not  be  set  aside  upon  the  mere  affidavit  of  the  de-  opened, 

fendant  that  he  is  advised  he  has  a  good  defence  on  the  merits.— 
He  must  either  state  the  nature  and  facts  of  his  defence  in  the  af- 
fidavit upon  which  his  application  is  founded,  or  must  move  upon 
the  answer  which  he  proposes  to  put  in,  so  that  the  court  can  see 
what  that  defence  is.  And  that,  in  either  case,  the  complainant 
is  entitled  to  service  of  a  copy  of  the  answer  or  affidavit  upon 
which  thejnotion  is  based. 

Order  of  the  vice  chancellor  denying  application  of  defendants 
to  vacate  decree,  affirmed  with  costs. 

Nicholas  G.  Kortright,  committee  ^c,  v.  John  W.  Sterlings 
trustee  ^c.  et  al.  A.  Benedict,  for  appellant ;  H.  F.  Clark,  for 
respondent.     Order  appealed  from  affirmed  wirh  costs. 

Mary  Ann  Thompson  v.  Samuel  Mount  et  al.  A.  Benedict, 
for  appellant ;  H.  F.  Clark,  for  respondent.  Order  of  the  vice 
chancellor  directing  a  re-sale  of  mortgaged  premises,  affirmed 
with  costs. 

Cornelius  V.  R.  Goodyear  et  al  v.  Thomas  T.  Bloodgood,  Ex% 
^c.  M.  S.  Bidwell,  for  appellant ;  E.  Norton  for  respondents. 
Decretal  order  appealed  from  affirmed. 

Edward  W.  Pemberton  v.  Oliver  P.  Mills  et  al.  H.  F.  Clark, 
for  appellant ;  J,  Rhoadss,  for  respondents.    Order  of  the  vice 


29 

chancellor  denying  application  for  appointment  of  a  receiver  af- 
firmed with  costs. 

James  Ridgway  v.  Henry  Weeks  et  al.     J.  Rhoades,  for  com- 
plainants ;  A.  BocKES,  for  defendant.     Order  referring  it  back  to 
the  master  to  review  his  report  as  to  the  appointment  of  a  re- 
ceiver, in  this  case ;  and  directing  him  to  appoint  some  other  person 
Rigfit  of  6ot»|r.  receiver.     Costs  to  abide  the  event  of  the  suit.     Decided  in  this 
receiver  in  a    c^^se  that  in  creditors  suits,  especially  where  there  is  no  defence, 
creditors  suit,  g^cept  that  the  defendants  are  destitute  of  property,  the  master,  in 
appointing  a  receiver,  should  give  a  preference  to  the  person  nom- 
inated by  the  complainant,  the  if  person  thus  nominated  is  a  suit- 
able and  proper  person. 

The  chancellor  held  it  to  be  an  objection  to  the  appointment  of 
a  person  named  as  receiver  that  he  was  a  judgment  creditor  of, 
and  endorser  for,  some  of  the  defendants. 

Erastits  Coming  et  al  v.  Jared  N.  Stebhins.  J.  Rhoades,  for 
Hme  within  complainants ;  A.  Bockes,  for  defendant.  In  this  case  the  chan- 
tor's  bill  may  cellor  decided  that  a  creditor's  bill  may  be  filed  at  any  time  with- 
betiied^  in  ten  years  after  the  complainant  has  exhausted  his  remedy 

against  the  defendant's  property  by  the  return  of  an  execution  un- 
satisfied which  has  been  issued  to  the  proper  county.  And  that 
there  is  no  limitation  in  the  statute,  of  the  right  of  a  judgment 
creditor  in  such  cases,  to  apply  to  this  court  for  relief;  except  the 
ten  years  which  the  statute  has  fixed  as  the  time  within  which  suits 
purely  of  equitable  cognizance  must  be  brought  in  courts  of  equity. 
The  case  of  Starn^  v.  Ruggles  (1  Clarke s  Ch.  Rep.  148)  to  the 
contrary,  overruled. 

That  after  tlie  expiration  of  ten  years  since  the  return  of  an  ex^ 
ecution  unsatisfied,  the  complainant  must  issue  a  new  execution  to 
the  county  where  the  defendant  resides,  before  he  can  file  a  credi' 
tors  bill ;  where  his  right,  founded  upon  the  return  of  the  first  ex« 
ecution  is  barred  by  lapse  of  time,  and  the  judgment  still  remain 
in  force. 

Motion  to  set  aside  order  for  appointment  of  receiver,  to  dissolve 
the  injunction,  and  to  take  the  amended  bill  off  the  files  for  irreg- 
ularity, denied  with  costs. 

Susannah  Kendall  v.  Thomas  Kendall.  J.  L.  WmTE,  for  ap- 
pellant ;  P.  Warner,  for  respondent.     Decided  that  in  a  suit  for 
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divorce  on  the  ground  of  adultery  if  the  wife  obtains  a  decree  for  Co8t«  in  suita 
costs  against  her  husband,  she  is  not  entitled  to  collect  the  whole  whether  ad- 
amount  of  her  taxable  costs,  if  a  sum  has  already  been  advanced  ]^*"^p^.^pp®„_ 
to  her,  or  her  solicitor,  or  next  friend,  on  acconnt  of  such  costs,  ^^"i®]^^®*'?^^ 

'       .  ,  be  deducted 

pendente  lite.     Nor  is  the  allowance  to  her  for  costs  and  expenses  irom  the  taxed 

of  the  suit  confined  to  the  mere  taxable  costs  of  the  suit  as  be*     * 

tween  party  and  party.     But  in  litigated  suits,  where  the  wife  is 

tiecessarily  subjected  to  extra  expenses  and  counsel  fees,  in  addi" 

tion  to  the  taxable  costs  as  between  party  and  party,  the  Whole 

amount  which  has  been  advaneed  to  her  pendente  lite  for  costs  and 

expenses  should  not  be  deducted  from  the  ordinary  bill  of  costs  as 

between  party  and  party  to  which  she  is  entitled  under  the  decree. 

That  in  such  cases  the  husband  should  be  allowed  only  for  the 
bal9nce  of  his  advances,  afler  deducting  therefrom  the  necessary 
expenditures  of  the  wife  for  counsel  fees  &c.,  which  are  not  inclu-  Form  of  decree 
ded  in  the  ordinary  taxed  bill     And  the  decree,  in  such  cases,  ^  as  w«pect8 
should  direct  the  taxing  officer,  upon  the  taxation  of  the  costs  of  costs, 
the  wife  under  the  decree,  to  allow  to  the  husband  the  amount  of 
his  advances  pendente  liie^  in  dimunition  of  the  taxable  costs,  after 
deducting  from  such  advances  such  reasonable  expenses  and  coun- 
sel fees  as  had  been  paid  by  the  wife  and  which  are  not  included 
in  the  ordinary  taxed  bill.     OlT,  the  court  itself  should  determine 
whether  any,  and  if  any,  what  allowance  should  be  made  for  ex- 
tra expenses  and  counsel  fees  beyond  the  taxable  costs,  and  direct 
the  residue  of  the  advances  which  had  been  made  by  the  husband 
to  be  deducted  by  the  taxing  officer  upon  the  taxation  of  the  costs 
under  tlie  decree.  When  no  extra 

That,  in  ordinary  cases,  where  the  husband  is  the  defendant  in  ^°,J^^JJ^"^ 
a  suit  for  a  divorce,  and  admits  the  allegations  in  the  bill,  either  costs. 
by  answer  or  by  allowing  the  bill  to  be  taken  as  confessed  against 
him,  the  ordinary  taxable  costs  are  sufficient  to  cover  all  the  ne- 
cessary expenses  of  the  suit,  e:(ccept  the  extra  expense  which  may 
be  necessary  to  procure  the  attendance  of  witnesses  before  the 
master,  in  addition  to  the  allowance  made  by  law  to  the  witnesses. 
And  that  is  all  that  should  be  allowed  in  such  cases,  unless  it  is 
made  to  appear  that  something  special  had  occurred  in  the  cause 
to  render  the  employment  of  counsel  other  than  the  solicitor  in 
the  cause  nccessar\'. 
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Order  appealed  from,  modified  without  costs  to  either  party,  as 
against  the  other. 

In  the  matter  of  Elizabeth  M.  Cregier  et  al,  infants,     J.  FuL- 
Dower.  When  ler,  for  petitioner.     Decided  that  where  real  estate  descends  to  a 

the  maxim  aoa         '         '  ,  i  i .      . 

tie  dou  peii  non  daughter  of  the  owner,  who  is  a  feme  covert,  and  who  dies  in  the 
«  app  ..  ]|f;3{jj^j>  Qjf  j]jg  mother  to  whom  dower  in  the  premises  is  subse- 
quently assigned,  the  husband  of  such  daughter  is  not  entitled  to 
an  estate  by  the  curtesy  in  the  third  of  the  premises  whtch  are 
thus  assigned  to  the  widow  of  his  wife's  father  for  dower  ;  even 
after  the  termination  of  the  life  estate  of  such  widow  in  that  third 
of  the  premises. 

The  case  o^  Bear  v.  "Snyder^  (11  Wend.  Rep.,  532)  to  the  con- 
trary, overruled,  it  seems.  ^ 

But  that  where  the  widow  of  the  father  has  dower  assigned  to 
her  in  the  whole  of  the  land  before  the  widow  of  the  grandfather 
has  been  endowed — ^whether  such  assignment  was  voluntary  or 
was  obtained  by  suit  against  the  son  and  heir — ^if  the  widow  of 
the  grandfather  is  subsequently  endowed,  the  widow  of  the  father) 
after  tlie  death  of  the  widow  whose  claim  was  paramount,  will  be 
entitled  to  be  restored  to  her  dower  in  the  whole  premises ;  in 
the  same  manner  as  if  the  title  of  her  husband  had  been  convey- 
ed to  him  by  the  grandfather  in  his  lifetime,  instead  of  coming  to 
him  by  descent  subject  to  the  immediate  right  of  his  mother  to  a 
life  estate  in  one  third  thereof 

In  a  case  where  both  widows  are  claiming  dower  in  the  same 
part  of  the  estate,  simultaneously,  as  against  the  infant  heir,  the 
grandmother  is  to  be  considered  as  first  endowed  of  one  third  of 
the  infant's  share,  which,  by  relation,  defeats  the  seizin  of  the  fa^ 
ther  from  the  time  of  the  descent  cast  upon  him,  as  to  that  third, 
and  the  mother  of  the  infant  is  only  entitled  to  one  third  of  the 
other  two  thirds  as  her  dower. 

The  master^s  report  as  to  the  value  of  the  infants'  interests  in 
the  farm  sought  to  be  sold  in  this  case,  amended ;  and  special 
guardian  authorized  to  sell  such  interests;  the  adult  owners 
joining  in  the  sale  and  consenting  to  bear  their  respective  shares 
of  the  costs. 

William  Syiedik^r  v.  Thomas  Pearson.  R.  F.  Winslow,  for 
appellant.     Order  of  the  vice  chancellor  aflirmed,  so  far  as  it 
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sustains  the  decision  of  the  master  in  allowing  the  15th,  18th  and 
19th  exceptions  to  answer  ;  and  the  residue  thereof  reversod,  but 
without  costs  to  either  party  upon  this  appeal.  The  second  and 
third  exceptions  to  master's  report  allowed,  and  tlic  I6th  and  17th 
exceptions  to  answer  disallowed.  Order  also  to  direct  the  imper- 
tinent matter  to  be  expunged,  and  that  defendant  put  in  his  further 
answer  to  the  exceptions  submitted  to,  in  thirty  days.  Defend- 
ant also  to  pay  costs  of  the  exceptions  submitted  to,  and  of  those 
which  are  finally  allowed. 

John  Fisher,  trustee  ^c,  v.  Josiah  Purdy  et  al  O.  L.  Bar- 
bour, for  appellant ;  S.  D.  Van  Schaack,  for  respondent.  Order 
appealed  from,  modified  by  reducing  the  amount  decreed  to  be 
paid  by  Tompkins  the  purchaser,  from  $21,14  to  $17,59  with  in- 
terest from  June  21,  1841.  Neither  party  to  have  costs  as  against 
the  other  upon  the  appeal.  The  taxing  officer  directed,  upon 
the  taxation  of  the  costs  in  the  count  below,  to  disallow  all  char- 
ges for  drawing,  engrossing  or  copying  any  folios  of  the  petitions 
and  affidavits  which  state  the  substance  or  contents  of  any  papers, 
petitions,  orders,  reports  or  other  proceedings  where  the  motion 
&c.  was  founded  upon  copies  of  such  papers,  petitions,  orders,  re- 
ports, &c. 

Rodman  Starkweather  ExW.  ^c.  v.  Samuel  S.  Sherwood.  W. 
A.  Beach,  for  complainant ;  S.  S.  Sherwood,  for  defendant. — 
Order  giving  the  defendant  the  benefit  of  the  former  order,  in  the 
same  manner  as  if  he  had  fully  complied  therewith,  on  condition 
that  within  twenty  days  he  serves  a  copy  of  his  answer  and  pays 
$15  for  the  costs  of  this  application,  and  complainant  to  have 
twenty  days  to  exeept,  or  to  file  a  replication. 

Abram  H.  Dieftndorjf  et  al  v.  Evan  Heath  et  al     O.  L.  Bar- 
bour, for  complainant.     This  was  an  application  for  an  order  of  Order  for  pub- 
publication  as  to  a  non-resident  defendant.     The  order,  as  drawn  contain  the 
by  the  solicitor,  directed  that  notice  should  be  published  in  ^^le  "^j^^jj-^j^ 

state  paper,  and  in  "  some  newspaper  published  in  the  county  of  notice  is  to  be 

publisneu* 
J.''     The  chancellor  said   this  was  erroneous;  that  the   order 

should,  in  all  cases,  specify  the  name  of  the  newspaper  in  which 
the  notice  is  to  be  published. 

Tafi  Aldrkh  v.  Joseph  Reynolds.  N.  Hill,  Jun.,  for  complai- 
nant; A.  Taber,  for  defendant.     Exceptions  to  master's  report 
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^anjj^ea  sus^  upon  a  reference  lo  ascertain  the  defendant's  damages  by  reason 
son  of  injunc-  of  an  injunction.  The  chancellor  held  that  the  purchaser  of 
mortgaged  premises,  upon  a  foreclosure  and  sale  thereof,  is  enti- 
tled to  the  growing  crops  or  emblements  thereon,  as  against  the 
mortgagor,  and  that  as  they  wonld  necessarily  enhance  the  price 
which  the  mortgaged  premises  would  bring  at  the  sale  it  is  prop- 
er to  allow  the  value  of  the  crops  &c.,  taken  off  by  the  mortgagor, 
previous  to  the  sale,  as  a  part  of  the  defendant's  damages  by  rea- 
son of  the  injunction. 

That  the  interest  upon  the  whole  sum,  the  collection  of  which 
was  either  suspended  or  defeated  is  also  a  part  of  the  damages  sus- 
tained by  the  defendant,  by  reason  of  the  injunction. 

That  a  party  enjoined  is  also  entitled  to  recover,  as  damages, 
the  counsel  fees  which  he  has  been  obliged  to  pay,  to  obtain  a  dis- 
solution of  the  injunction;  as  well  as  the  taxable  costs  of  so  much 
of  the  proceedings  in  the  suit  as  were  necessary  to  obtain  such  dis- 
solution. 

The  costs  of  the  reference  to  ascertain  the  amount  of  damages 
is  also  a  part  of  the  damage  which  the  party  enjoined  has  a  right 
to  recover,  upon  the  dissolution  of  the  injunction. 

Exceptions  overruled  with  costs;  and  master's  report  confirmed. 

Lewis  B.  Thompson  v.  Judiah  Ellsworth  et  ah  E.  H.  Rose- 
KRANs,  for  complainant ;  J.  Ellsworth,  in  person.  Application 
Appeal  bonds,  by  complainant  to  dismiss  an  appeal  brought  by  defendant  Ells- 
worth, for  irregularity.  Decided  that  the  80th  section  of  the  title 
of  the  revised  statutes  relative  to  writs  of  error  and  appeals  (2  R. 
S.  605.)  which  declares  that  an  appeal  shall  not  be  effectual  for 
any  purpose  until  a  bond  to  the  adverse  party  in  the  penalty  of 
$250,  or  a  deposit  of  money,  as  security  for  the  costs  upon  the  ap- 
peal, shall  be  given  or  made,  is  not  inconsistent  with  the  provis- 
ions of  the  60th  section  of  the  title  relative  to  the  Court  of  Chan- 
cery )  but  may  be  considered  as  a  supperadded  requisite  to  ren- 
der the  appeal  valid  and  effectual. 

That  the  '^  adverse  party "  within  the  intent  and  meaning  of 
diis  80th  section  and  of  the  116th  rule  of  this  court,  means  the 
party  whose  interest  in  relation  to  the  subject  of  the  appeal  is  in 
conflict  with  the  reversal  of  the  order  or  decree  appealed  from,  or 
io  the  modification  sought  for  by  the  appeal. 
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That  where  two  or  more  persons  have  a  common  interest  in 
resisting  the  reversal  of  the  decree,  or  the  modification  which  is 
Bought  for  by  the  appellant,  a  joint  bond  to  all  of  those  respondents, 
is  a  sufficient  compliance  with  the  statute  and  the  rule  relative  to 
appeals.  And  that  it  is  not  necessary  for  the  appellant  and  his 
sureties  to  execute  separate  appeal  bonds  to  each  of  the  respon- 
dents in  such  a  case. 

But  that  where  there  are  several  respondents,  having  entirely 
distinct  and  conflicting  interests  in  relation  to  the  object  sought  for 
by  the  appeal,  separate  appeal  bonds  should  be  given,  in  order  to 
make  the  appeal  valid  and  effectual  in  reference  to  such  adverse 
parties  respectively. 

That  if  a  security  is  taken  in  the  name  of  a  married  woman.  Securities  ta- 
during  coverture,  the  husband  may  elect  to  treat  it  as  his  own  a /^fru  covert, 
property  and  bring  a  suit  thereon  in  his  own  name,  or,  he  may  q°]^  *^     " 
treat  it  as  the  property  of  the  wife  and  a  suit  thereon  in  the  name 
of  botli. 

That  a  defendant  in  a  foreclosure  suit  is  not  entitled  to  have  set 
offj  against  the  mortgaged  debt,  an  unliquidated  claim  for  dama^^ 
ges  upon  an  injunction  bond,  which  was  given  subsequent  to 
commencement  of  suit. 

The  appeal,  so  far  as  it  relates  to  the  complainant  and  his 
rights,  dismissed  for  irregularity,  with  costs  to  be  taxed,  but  with- 
out prejudice  to  the  right  of  appellant  as  against  the  other  respon- 
dents. 

David  CcUifi  et  al,  Ex'rs  v.  Henry  CoUin  et  al.  J.  G.  Forbes, 
for  complainants ;  J.  R.  Lawrence,  for  infant  defendants-  De- 
cree declaring  the  construction  of  the  will  of  the  testator;  with 
leave  to  either  of  the  parties  to  apply  for  further  directions  from 
time  to  time.  Costs  to  be  paid  out  of  the  residuary  fund  by  the 
executojs,  before  distribution. 


BATID  B.  OARN ES9, 

AND 

BENJAMIN  F.  8HERMAN, 

(Lats  Magtbr,) 
36  WALL  STREET,  NEW- YORK, 


liATHROP  T.  EDDY, 

EXAMINRIN  CHANCERY, 

10,  LIBERTY  STREET,  NEW- YORK. 
AliIiAlf  jnELTILLiE, 

EXAOINERIN  OHANOERT, 

10  WALL  STREET,  NEW-YORK. 

f;^  The  subscriber  will  at  all  times  give  his  prompt  attention  to  such  covn^ 
sel  business  before  the  GhanceDor,  including  ez  parte  motions  necessary  to  be 
heard  in  vacation,  as  may  be  sent  to  him.  It  is  his  intention  hereafter  to  attend 
the  Cliancellor's  regular  and  special  teaims  at  Albany  and  New- York,  as  irel 
as  the'special  terms  held  at  this  place. 

Papers  intended  to  be  used  at  any  of  the  terms  held  in  Albany  may  be  sent 
to  the  care  of  the  Register  of  the  Court ;  and  such  as  relate  to  motions^  dkc.,  in 
New- York,  to  the  care  of  E.  Jbnkois,  No.  8  Watt-street. 

O.  L.  BARBOITR. 

Saratoga  Springs,  May  26,  1846. 
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CHANCERY  SENTINEL. 

C.  F.  Paul,  Publiaher.]       91.60  Fsm  axinvs.       [O.  L.  Babbovb,  Reporter 

¥oI.  6]       Saratoga  Bprlngs,  Augnst  24, 1846.       [ No.  6. 

Court  of  CYiAticerfi. 

DECISIONS  OF  THE  CHANCELLORt 

AUGUST  24,  1846. 


Thamoi  J.  Baldwin  ▼.  Ma^rtka  Baldwin.  J.  8.  Feost,  lor 
coitfplaiiiant  Decree  for  diTorce,  with  costs  to  be  paid  out  of 
separate  estate  of  the  defendant 

In  ike  matter  of  George  C.  Sharp,  an  habUual  dtfmkard.  Ol- 
m  Af  Whttb,  for  petitioiier.  Order  authoriziiig  comorittee  to 
pay  solicitors  of  petitioner  966,47  in  fhll  of  all  costa 

JMc  Hubbell  et  al  Y,  Hiram  Carpenter.  E.  J.  Riobakdson, 
for  complainants;  H.  CA&rKNTBE,  in  person.  Order  for  an  at« 
tachment  for  idolation  of  injunction.  Defendant  to  be  held  to  be 
held  to  bail  in  the  som  of  9260. 

Abraham  Van  Veehkn  v.  the  Canajoha/rie  and  CattskiU  Rail- 
Road  Co.  J.  Rhoades,  for  receiver ;  W.  A.  Bbacr,  for  claim- 
ants, Stannard  and  Hay&  Application  by  receivers  to  compel 
Stannard  and  Hays  to  pay  the  expenses  of  the  reference  of  a 
claim  made  against  the  fund  in  the  hands  of  such  receiver.  De- 
cree in  favor  of  receiver,  for  his  taxable  costs  upon  the  claim  of 
the  claimants  which  was  disallowed  by  the  referees ;  indudhig 
the  costs  of  the  receiver  upon  this  application. 

The  $ame  v.  The  same.    J.  Rhoaios,  for  receiver;  W.  A. 
BfeAOBy  for  claimant    A  similar  application  for  cost^  on  a  claim 
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made  by  Silas  Stannard.  Motion  for  costs  denied  without  costs 
to  either  party  as  against  the  other.  Costs  of  receiver  ift  resisting 
the  claim,  declared  to  be  a  proper  charge  upon  the  fund,  and  di-r 
rected  to  be  allowed  to  him  in  the  passing  of  his  accounts. 

In  the  matter  of  Smith  O^BUmis  it  alj  infants.  Slosson  & 
ScHELL,  for  petitioners.  Order  appointing  special  guardian  to 
sell  real  estate  of  infants,  and  referring  it  to  a  master  upon  the  fil- 
ing of  the  re<;[uisite  security ;  provided  the  adults  and  also  the  ex- 
ecutors all  give  a  written  consent  to  join  in  the  conveyance ',  the 

■ 

executors  joining  in  it  in  their  character  of  executors. 

David  8,  Jones  et  al^  ExWs.  ^c.  v.  Seth  B.  Roberts  and  A.  N. 
Lawrence.  D.  S.  Jones,  for  complainants ;  D.  D.  Field  and  D. 
P.  Hall,  for  defendants.  Application  by  defendants  to  vacate  the 
order  taking  bill  as  confessed  against  defendant  Lawrence,  and 
for  leave  to  him  to  put  in  an  answer.    Motion  denied  with  costs. 

The  Same  v.  The  same.  D-  D.  Field,  for  appellant ;  D.  S. 
Jones,  for  respondent  This  was  an  appeal  from  an  order  of  the 
vice  chancellor  of  the  first  circuit  ovenruling  exceptions  of  defend- 
ant Roberts  to  a  master's  report  on  exceptions  to  his  answer.  Of' 
der  appealed  from  affirmed  with  costs;  and  proceedings  remit- 
ted. 

Benjamin  JF!  Bailey  v.  Jaanes  BaiUy  2d  et  al.  J.  Rhoadgs, 
fbr  complainant;  O.  L.  Barbour,  for  defendants.  Exceptions  to 
master's  report  disallowing  exceptions  to  the  answer  of  James 
Bailey  2d,  for  insufficiency.  Order  overruling  exceptions  to  re- 
port, and  directing  complainant  to  pay  the  costs  of  the  reference 
and  upon  the  exceptions  to  report,  to  be  taxed.  Such  costs  to  be 
ofTsett  against  the  amount  due  complainant  on  his  judgment, 
against  James  Bailey  2d. 

John  Ddaney  v.  MaUhew  Carroll  et  al.  J.  Ellsworth,  for 
appellant;  A.  Bockes,  for  respondent  This  was  an  appeal  by 
Tucker,  one  of  the  defendants,  from  an  order  of  a  vice  chancel- 
lor overruling  his  exceptions  to  the  master's   report  as  to  the 

In  a  mortgage  amount  due  upon  a  Ixmd  and  mor^raire.     The  chancellor  decided 

caaCiCompiain-  ...  ^^ 

ant'8  agent  or  that  it  is  irregular,  under  an  order  of  reference  in  a  mortgage  case, 

Dotbeexamin-  which  directs  the  examination  of  the  complainant  on  oath  as  to 
Wi^rtead  ^^  *"  payments,  for  the  master,  in  the  absence  of  the  complainant  from 
the  state,  to  examine  his  solicitor  and  nfreunt  in  his  stead ;  without 
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a  special  order  of  the  court  for  that  purpose.     But  that  a  defend-  Who  may  ex- 
'^  cepttomasterfl 

ant  who  has  appeared  in  the  cause  cannot  except  to  the  master's  report. 

report  of  the  amount  due,  upon  that  ground ;  because  he  has  no 
interest  in  that  part  of  the  reference ;  it  being  a  matter  which 
concerns  the  absentees,  exclusively.  Order  appealed  from  affirm- 
ed with  costs ;  and  proceedings  remitted. 

Catharine  Cook  v.  Charles  Cook.     L.  R.  Ma&sh,  for  appellant ; 

B.  Davis  Noxon  and  D.  D.  Hilus,  for  respondent.  The  order 
of  the  vice  chancellor  of  the  seventh  circuit  awarding  to  the  com- 
plainant the  custody  of  the  female  child  of  the  parties  affirmed, 
with  costs  to  be  taxed. 

David  Patterson  v.  Robert  Elder  et  al,  D.  P.  Hall  and  D. 
D.  Field,  for  complainant ;  H.  F.  Clark,  for  defendants.  Thb 
case  came  before  the  court  upon  an  attachment  against  the  de- 
fendants Elder  and  Ridabock  for  a  violation  of  an  injunction  rer 
straining  a  nuisance  carried  on  by  the  Butcher's  Melting  Associ- 
ation in  the  city  of  New- York.  Order  declaring  the  defendants 
guilty  of  the  contempt,  and  imposing  upon  Elder  a  fine  of  $250^ 
in  addition  to  his  half  of  the  complainant's  costs  and  counsel  fees, 
amounting  in  the  whole  to  $445,75  ;  and  upon  Ridabock  a  fine 
of  1 195,75,  being  his  portion  of  the  costs  and  expenses  of  the  pro- 
ceedings as  to  him. 

Elisha  Peck  et  al  v.  Robert  Elder  et  al.    D.  P.  Hall  and  W, 

C.  Notes,  for  appellants ;  H.  F.  Clark,  for  respondenta  Ap- 
peal from  an  order  of  the  vice  chancellor  of  the  first  circuit  dissolv- 
ing an  injunction.     The  bill  was  filed  to  restrain  and  abate  a  J^^^JW  i<>^ 

in  a  bill  to  re* 

nuisance.  The  defendants  objected  that  different  persons  owning  Btnin  a  nuU- 
separate  tenements  which  were  injuriously  affected  by  the  nui-  *"^*' 
sance  could  not  join  in  a  suit  to  restrain  it  But  the  chancellor 
held  that  so  far  as  the  bill  seeks  to  restrain  a  nuisance  which  is  a 
common  injury  to  each  and  every  of  the  complainants  it  was  pro* 
per  that  they  should  all  join  in  one  suit ;  instead  of  multiplying 
costs  by  bringing  several  distinct  suits. 

Held,  also,  that  the  junsdiction  of  the  court  of  chancery  to  re-  JmisdicUon  of 
strain  nuisances  wh  ich  are  injurious  to  the  property  of  individuals  ^aes'^iS*- 
is  too  well  settled  to  admit  of  discussion.  ^'^^• 

Held,  also,  that  in  a  case  of  nuisance  of  that  character,  it  is  of 
no  consequence  whether  the  complainants  reside  on  their  proper 
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ty  or  not.  It  is  sufficient  that  the  nuisance  is  calculated  directly 
to  diminish  its  value  by  preventing  its  being  occupied  by  the 
complainants  or  by  good  tenants  who  are  able  and  willing  to  pay 
the  rent ;  or  to  destroy  the  value  of  the  property  as  building  lots. 
Order  appealed  from  reversed  with  costs ;  and  injunction  di- 
rected to  be  retained  until  the  leasing. 

John  La  Grwnge  Jun.  v.  Myron  MerriU  et  al    J.  A.  Col-  J 

LiER,  for  appellant ;  D.  S.  Dickinson,  for  respondents.  Decree  of 
the  vice  chancellor  of  the  sixth  circuit  dismissing  complainant's 
biU  affirmed  with  costs. 

Daniel  ScatUen  v.  Jacob  Bender  et  al.     M.  T.  Retnolds  and 
W.  J.  Hough,  for  appellants ;  A.  Taber,  for  respondenta     Deci- 
^•Sr--  aed  that  where  theT^plainant  or  appellant  s^  hi.  intere* 
OTQeot  maiter  j^  subject  matter  of  the  suit,  pendente  lite,  either  absolutety  or  con- 
deiue  Ute.        ditionally,  and  obtains  a  re-assignment  thereof  before  any  further 
proceedings  are  had  in  the  cause,  it  is  not  necessary  to  bting  the 
temporary  assignee  before  the  court  by  a  bill  in  the  nature  of  a 
bill  of  revivor.     But  the  assignor  in  such  a  case,  who  has  subse- 
quently been  restored  to  his  former  rights,  may  proceed  in  the 
same  manner  as  if  no  such  assignment  had  been  made. 
Motion  to  dismiss  appeal  denied  with  costs. 
In  the  matter  of  Stephen  Wing  et  al,  infants.     S.  H.  Johnson, 
sol.     Order  refering  it  back  to  master  to  inquire  and  report  par- 
ticularly whether  Stephen  Titus  owned  the  three  fourths  of 
the  sixty  acres  of  land  at  the  time  of  his  disease ;  and  if  so,  what 
interest  the  infants  have  in  that  part  of  the  premises. 

Erastus  Coming  et  al  y. Gillman*    W.  D.  White, 

m^T^wto   ^<^'   complainants;    M.  B.  Champlin,  for  defendanta     Applica- 
be  made.  tion  to  set  aside  order  taking  the  bill  as  confessed.     The  counsel 

for  the  defendant  read  an  affidavit  showing  that  on  the  16th  of 
De<;eiaber  the  defendant's  solicitor  served  upon  the  complainant's 
fiolicitar,  nodce  of  his  appearance,  by  putting  the  same,  properly 
enclosed  in  a  wrapper  directed  to  complainant's  solicitor  at  Alba- 
ny, into  the  Post  Office  at  RushviUe,  Allegany  county,  and  pay- 
ing  the  postage  thereon.  It  appeared  from  the  papers  that  the  de- 
fendant's solicitor  did  not  reside  at  RushviUe,  but  at  Cuba  in  the 
;same  county. 

^Peclded  January  8tb|  1846, 
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The  court  decided  that  under  the  14th  rule,  papers  can  only  be 
served  by  mail  by  putting  them  into  the  pott  office  at  the  place 
where  the  solicitor  making  the  service  residea 

Motion  ordered  to  stand  over,  with  liberty  to  renew  it 

Sdh  B.  Huni  et  alv,  Benjamin  F.  Ferris  et  oL  C  Ellis,  for 
complainants ;  E.  W.  Chester,  for  defendant  Ferris.  Injunc- 
tion dissolved,  with  $8  coets.  Motion  for  receiver  denied,  with 
costs. 

[The  following  opinion  in  a  case  recently  decided  by  the  vice 
chancellor  of  the  fourth  circuit,  has  been  procured  for  publication 
in  this  paper ;  on  account  of  the  importance  of  the  principles 
therein  settled,  and  the  able  manner  in  which  the  questions  are 
discussed.     The  fhcts  will  appear  from  the  opinion  itself] 

Lewis  Neuman  v.  Zina  S.  Ogden  et  al.  The  Same  v.  The 
Same,  M.  W.  PBB&mE,  for  complainant ;  H.  R.  Wing,  for  de- 
fendants. 

WiLLA&D,  y.  C. — The  complainant  being  the  owner  of  two 
martgag«6»  executed  by  the  defendant  Ogden,  upon  the  same  pre- 
mises^ both  of  which  were  due  and  payable,  filed  a  separate  bill 
to  foreclose  the  same  respectively,  making  Ogden  the  mortgagor 
and  Wilson,  a  junior  incumbrancer,  parties  defendant&  Neither 
bill  set  out  any  other  mortgage  than  the  one  sought  to  be  fore- 
closed in  that  particular  suit  All  the  defendants  except  Wilson, 
suffered  both  the  bills  to  be  taken  as  confessed  for  want  of  an  an- 
swer. Wilson  answered  both  bills,  admitting  the  mortgages  set 
forth  in  them  respectively,  and  also  setting  forth  the  complainant's 
mortgage,  not  mentioned  in  the  bill,  and  also  the  junior  mortgage 
held  by  the  defendant  Wilson  in  the  same  premises.  The  an* 
swers  are  alike,  muioHs  mitUandis.  The  cause  as  to  Wilson  is 
brought  to  a  hearing  on  bill  and  answer,  and  as  to  the  other  de- 
fendants on  the  Inll  taken  as  confessed. 

The  complainant's  solicitor  departed  from  the  settled  practice  of 
the  court,  in  filing  two  bills  to  foreclose  his  two  mortgages.  He 
should  have  set  out,  in  his  bill  on  the  oldest  mortgage,  all  his  jun- 
ior liens  on  the  premises.  See  10  Paige  415;  396;  296.  3 
Paige,  509. 

The  defendants  who  own  the  equity  of  redemption  have  a  right 
to  inaist  that  all  the  complainant's  encumbrances  thereon  shall  be 
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tidcertained  and  settled  by  the  decree,  so  that  they  may,  if  they 
think  proper,  pay  them  off  and  prevent  a  sale.  It  was  for  the  in- 
terest of  the  complainant  also  to  set  them  out.  The  136  rule 
does  not  authorize  the  complainant  to  come  in  and  have  a  refer- 
ence as  a  matter  of  course,  to  ascertain  and  settle  the  right  to  the 
surplus  mone3rs.  The  language  of  the  rule  shows  that  it  was 
intended  for  the  benefit  of  the  defendant  in  the  suit ;  and  to  save 
the  necessity  of  their  making  their  claims  by  answer,  when  sucti 
claims  could  as  welt  be  settled  under  the  order  of  reference,  10 
Paige,  398.  Had  the  complainant  taken  a  decree  in  the  suit  on 
his  oldest  mortgage,  he  could  not  have  applied  the  surplus  money 
on  his  junior  mortgages,  and  the  defendant  Wilson  could  have 
came  in  under  the  136  rule  in  preference  to  the  com|dainant — 
Thus  the  complainant  would  have  but  his  second  mortgage,  un- 
less, indeed,  he  could  collect  it  in  an  action  at  law  on  the  bond. — 
There  was  no  need  of  an  answer  from  Wilson.  His  rights  were 
abundantly  protected  under  the  136  rule.  The  fonner  practice 
and  the  reason  for  the  132  and  136  rules  are  fully  explained  by 
the  chancellor  in  Snow  v.  White,  10  Paige,  397.  Indeed  the  de- 
fendant Wilson  would  have  shown  more  tact  by  not  answering 
4he  bill  on  the  complainant's  oldest  mortgage.  The  complainant 
would  then  have  had  to  amend  his  bill  and  abandon  the  second 
suit,  or  lose  his  junior  mortgage. 

The  complainant  having  unnecessarily  brought  two  suits,  when 
one  would  have  answered  a  better  purpose,  is  entitled  only  to  the 
costs  of  one  suit.  As  all  the  necessary  parties  are  before  the 
£ourt,  and  the  right  of  the  parties  are  apparent,  there  may  be  a 
decree  of  foreclosure  on  the  oldest  mortgage  and  the  surplus  if  any, 
Applied  on  the  complainant's  second  mortgage,  and  the  remaining 
surplus,  if  any,  will  be  applied  according  to  the  ordinary  practice. 

The  defendant  Wilson  having  unnecessarily  tuiswered  is  not 
entitled  to  costs.  It  was  not  necessary  for  the  eomplainant  under 
Ihe  132  rule  to  set  out  the  defendant's  lien.  The  bill  was  weH 
enough  in  that  respect. 

Let  there  be  an  order  of  reference  to  compute  the  amount  dne 
on  the  complainant's  two  mortgage&  The  order  will  be  entitled 
in  both  cases,  but  it  will  be  but  one  reference  and  one  bill  of  costs. 
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DATID  R.  GARlf  ESS, 

AND 

BENJAMIN  F.SHERMAN, 

(Late  Mastsb,) 

36  WAI^L  STREET,  NEW- YORK. 

i«    II  I    ■—  ■'  III  » 

I^ATHIIOP  8.  CDDT, 

EXAMINER  IN  CHANCERY, 

NO.  1  NASSAU   STREET,  NEW-YORK. 
AliliAlf  SKBWjTIWAJ^ 

BZAHINERIN  OHANOBRY, 

10  WALL  STREET  NEW-YORK. 

WM.  Ii.  ATERT» 

MASTER  &  EXAMINER 

AND 

INJUNCTION  MASTER,  4th  CIRCUIT. 

SARATOGA  SPRINGS,  N.  Y 

^^  Ths  mibecriber  wiU  at  all  times  give  his  prompt  attention  to  such  coun- 
sel business  before  the  ChanoeUor,  including  ez  parte  motions  necessary  to  be 
heard  in  vacation,  as  may  be  sent  to  him.  It  is  his  intention  hereafler  to  attend 
the  Chancellot's  regular  and  special  tearms  at  Albany  and  New-Tork,  as  wel 
as  the  special  terms  held  at  this  place. 

Papers  intended  to  be  used  at  any  of  the  terms  held  in  Albany  may  be  sent 
to  the  care  of  the  Register  of  the  Court ;  and  such  as  relate  to  motions,  &c.,  in 
New-York,  to  the  care  of  E.  Jsifxnrs,  No.  8  WaH-«treet. 

O.  L.  BARBOUR. 

Saratoga  Springs,  May  26,  1846. 
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C.  F.  Paitl,  Publiflher.]       11.00  pbb  axnxjx.       [O.  L,^  Basboitb,  KepsrCflr 

Vol.  &I       Saratoga  Springs,  October  6, 1846.       [No.  & 

Coutt  of  Cliancers. 

DECISIONS  OF  THE  CHANCELLOR, 

OCTOBER  6,  1846. 


Benjaifiin  H,  Day  v.  Jaech  Perkins  et  al.  W.  Silldun.  for 
appellants ;  C  Sandford,  for  respondenta  Decree'appealed  oom 
affirmed  with  costs. 

John  Watts  Depeyster  r  Spencer  Hitdreth  et  al.  H.  F.  Clabx, 
for  complainant ;  S.  Stevens,  for  defendants  Suydam^  Sage  &  Co. 
Application  by  jiKlgment  creditors  of  mortgagor,  to  open  decree 
of  foreclosure,  denied  with  costs  to  be  taxed. 

Amos  Osborne  r  Elijah  Mann  et  al.  W.  F.  Allen,  for  appel- 
lants; L.  Walker,  for  respondent  Oder  appealed  from  affirm- 
ed with  costs,  and  proceedings  remitted  to  vice  chaacellor.  De- 
fendants to  put  in  their  answer  within  twenty  days. 

The  Seneca  Woolen  Mills  v  Andrew  P.  Tillman.    D.  Cadt, 
for  complainants;  J.  Matnard,  for  the  defendant.    Applicaticm  to 
dissolve,  or  mddifyi  injunction.     The  bill  was  filed  to  restrain  the 
defendant  from  using  the 'surplus  vratersof  the  Seneca  river  on 
the  south  side  of  the  upper  level  at  Seneca  Falls,  to  the  injury  of 
complainants  mills.     The  chancellor  decided  that  whe(^  a  party 
claims  title  to  property  under  a  recent  conveyance  from  the  de*  ^^^'^^ 
fmdant  himseli  he  is  not  obliged  to  bring  a  suit  at  law  againstthe  ^C^ 
gnmiat  for  distorbittg  him  in  his  possession,  in  violation  of  the  ^x-  withdi 
vaas  provisions  of  this  gfrant,  before  applying  to  this  court  for  re-  ^ jj^J^^^S^ 
lief.    That  it  is  only'  where  the  right  of  a  complainant  to  the  prnr-     ^^ 
flege  claimed  admits  of  doubt  that  this  court  required  him  to  en- 
taUish  his  right  at  law  previous  to  the  granting  of  an  injunctkm. 
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Order  directing  injunction  to  be  modified,  so  as  to  leave  the  de-- 
fendant  in  the  full  enjoyment  of  his  rateable  proportion  of  the  wa- 
ter power,  and  that  it  be  retained  until  the  coming  in  of  the  an- 
swer, 80  far  as  it  restrains  the  defendant  from  using  the  water  pow- 
er, or  suffering  it  to  run  to  waste,  to  the  prejudice  of  the  complain- 
ant's right.  No  costs  to  either  party,  as  against  the  other,  upon  this 
application. 

In  the  maMer  of  the  petition  of  Margaret  Jones.  O.  L.  Bar- 
itc.  ww.w««av  HOUR,  for  petitioner.  This  was  a  petition  by  the  mother  of  certain 
interests  of  in-  infants,  praying  that  she  might  be  appointed  their  special  guardian 
■ol^^for'* their  for  the  sale  of  their  real  estate.  The  father  of  the  infants,  by  his 
support  will,  devised  his  real  and  personal  estate  to  the  petitioner,  his  wife, 

for  life,  and  directed  her,  out  of  the  avails  thereof,  to  support  ana 
educate  their  children.  And  after  her  death  the  property  was  de 
vised  and  bequeathed  to  the  children,  in  equal  proportions:  The 
petition  stated  that  the  infants  had  no  other  property,  real  or  per- 
sonal, and  that  a  sale  of  the  real  estate  was  necessary  for  their  sup- 
port: the  income  of  the  property  bequeathed  being  insufficient  for 
that  purpose.  The  chancellor  said  it  was  not  the  practice  of  the 
1  court  to  authorize  the  sale  of  a  future  interest  in  real  estate  be- 

longing to  the  infants ;  except  under  very  special  circumstances^ 
or  for  the  purpose  of  increasing  the  income  of  the  owner  of  the 
present  interest  in  the  fund.  That  in  this  case  the  testator  evident- 
ly intended  his  children  should  be  supported  out  of  the  income  of 
the  real  and  personal  estate  devised  to  his  wife,  and  that  the  capi- 
tal should  be  reserved  until  her  death.  That  it  would  therefore 
be  contrary  to  the  spirit  of  the  will  to  allow  their  interests  in  the 
land  to  be  sold  for  their  present  support — leaving  the  moth*>r  to  en- 
joy the  whole  income  for  life,  for  her  own  use,  after  they  are  old 
enough  to  earn  a  living.  Neither  would  it  be  equal  as  between, 
the  children ;  one  of  them  being  nearly  old  enough  to  earn  her 
living,  and  will  be  quite  so,  long  before  the  youngest  will  reach  a 
sufficient  age  to  enable  her  to  do  so. 
Application  denied. 

Edwa/rd  Radcliff  et  aly  Reuben  Rowley  et  at.     B.  F.  Bittler, 

Binforreli^on  for  appellant;  A.  H.  Dana  &  A.  C.  Bradley,  for  respondents. 

fauufnMd  not  Appeal  from  an  order  overruling  a  demurer  to  bill.     The  chan- 

state  discovery  cellor  decided  that  in  a  b.U  for  relief  on  the  ground  of  fraud  it  is 

of  fraud  within  not  necessary  that  the  complainant  should  allege  that  he  has  dis- 

zzT^'J         covered  the  fraud  complained  of,  within  six  years.     That  a  dev 

srwin not Ueto  nmrer  will  not  lie  to  such  a  bill,  ahhough  it  appears  the  fraud  oc- 

sBch  a  tdH       curred  more  than  six  years  before  the  commencement  of  the  suit, 

unless  it  also  appears  by  necessary  intendment  that  the  fraud  was 

discovered  by  the  party  aggrieved  more  than  six  years  before  he 

filed  his  bill  for  relief.     That  where  that  does  not  appear,  the  de- 
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fendant  must  be  left  to  make  his  defence  by  plea  or  answer,  so  as  ^^JJJTj  ^ 
to  present  an  affirmative  issue,  to  be  tried,  upon  the  question  of  the  Je  ■«  5p.     ^ 
discovery  of  the  frauJ. 

Upon  a  general  demurer  to  a  bill  of  the  nature  above  mention-  When  a  special 
ed,  the  chancdlor  held  it  to  be  unnecesary  to  inquire  whether  ^'^f?'"*' 
there  were  not  some  grounds  for  relief  stated  in  the  bill,  of  a  recent 
date,  which  coul  J  not  be  barred  by  the  statute  of  limitations.  Nor 
whether  some  groun  Is  of  relief  stated  in  the  bill  did  not  appear  upon 
the  face  thereof  to  be  barred  by  lapse  of  time.  And  he  decided 
that  if  that  question  is  sought  to  be  raised,  on  demurer,  it  must  be 
done  by  separate  demurer  to  that  particular  part  of  the  bill 

Decretal  order  appealed  from  affirmed  with  costs ;  and  proceed- 
ings remitted. 

John  Beaty  v.  John  McNaugkton.  M.  Fairchild,  for  appel- 
lant; C,  L.  Allen,  for  respondent.  Order  of  vice  chancellor 
overruling  demurer  affirmed  with  costs,  and  proceedings  remitted. 

James  MuUigan  v.  William  H.  Johnson,  Hannah  Roulstone  et 
tiL  Daniel  R.  Garnis  &  Lav.  Livingston,  for  appellants;  J. 
A.  Weeks,  for  respondent  Order  dismissing  so  much  of  the 
appeal  of  the  defendants  except  Johnson  as  relates  to  the  denial 
of  the  application  for  a  receiver ;  and  affirming  that  part  of  order 
appealed  from  which  overruled  demurer  of  defendants,  with  costs. 

James  Mulligan  v.  William  H.  Johnson^  trustee^  ^c  et  al.  "R. 
M.  Tysen,  for  appellant ;  J.  A.  Weeks,  for  respondents.  Order 
dismissing  so  much  of  the  appeal  as  relates  to  the  denying  of  the 
motion  for  a  receiver ;  that  part  of  the  order  being  in  favor 
of  the  appellant.  So  much  of  order  appealed  from  as  respects 
the  overruling  of  the  demurer  affirmed  with  costs  to  be  paid  by 
appellant. 

James  W.  Jauncey  et  al,  appellants  v.  Herman  Thorn  et  al,  re] 
spondents.  J.  C  Spencer  &  Geo.  Wood,  for  appellants ;  Geo. 
Griffin  &  D.  Lord,  for  respondents.  Appeal  from  a  decision  of 
circuit  judge  of  the  first  circuit,  affirming  the  sentence  and  decree 
of  the  Surrogate  of  New  York  admitting  the  will  of  William 
Jauncey  deceased  to  probate  as  a  valid  will  of  real  estate,  and  al- 
lowing it  to  be  recorded.  The  will  was  made,  and  the  testator 
died  previous  to  the  revised  statutes ;  but  the  wiU  was  proved  be- 
fore the  surrogate  after  January  1st,  1830  and  before  the  passage 
of  the  act  of  May  1837  (Laws  of  1837  p.  524.) 

The  chancellor  held  that  the  formalities  requisite  to  the  due  ex- 
ecution of  the  will  were  those  which  were  required  by  the  2d  sec* 
tion  of  the  act  of  March  5th,  1813  concerning  wills  ( 1  R.  L.  of 
1813  p  364)  But  that  the  mode  of  proof  must  be  that  which  was 
prescribed  by  the  provisions  of  the  revised  statutes  in  force  when 
the  will  was  propounded  for  probate  in  1835. 
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It  was  insisted  by  the  connsel  for  the  appellants  that  in  a  pro- 
ceeding  before  a  surrogate  to  prove  a  will  of  real  estate,  under  the 
provisions  of  the  revised  statutes,  all  the  witnesses  to  the  will  who 
are  living  in  the  state,  and  of  sound  mind,  must  not  only  be  produced 
and  examined,  but  that  they  must  corroborate  each  other  as  to  the 
lacts  necessary  to  a  valid  execution  of  the  will.  In  other  words,  that 
each  witness  must  be  able  to  show  that  all  the  requisites  of  the 
fltatute  in  force  at  the  execution  of  the  will  were  complied  with. 
And  that  for  the  want  of  this  concurrence  on  the  part  of  the  wit- 
nesses the  will  in  this  ease  was  improperly  admitted  to  probate. 
mSL  h^  ^  ^^^  ^^  chancellor  decided  that  it  is  not  necessary  that  all  the 
JJ^JStoST  8a)>8cribing  witnesses  should  testify  to  the  due  execution  of  the 
will,  and  that  the  testator  was  of  sound  and  disposing  mind  and 
memory  at  the  time  of  the  execution  thereof  That  where  there 
is  an  infirmity  in  the  recollctions  of  the  attesting  witnesses,  as  to 
what  took  place  at  the  time  of  the  execution  of  a  will,  the  court 
will  not  require  positive  and  affirmative  evidence  that  all  the  for- 
malities required  by  the  statute  were  complied  with,  but  will  look 
to  all  the  circumstances  of  the  case  in  forming  its  conclusions  ot 
fiict  on  that  subject 

Also  held  that  it  was  necessary  the  attesting  witnesses  to  a  will 
should  see  the  testator,  or  some  one  for  him,  sign  the  instrument 
which  they  are  called  upon  to  witness ;  or  the  testator  should  eith- 
er say  or  do  something  in  their  presence  or  hearing  indicating 
that  he  intends  to  recognize  such  instrument  or  paper  as  one  which 
has  been  thus  signed  by  him,  or  upon  which  his  name  appears,  as 
a  valid  will,  or  as  having  been  signed  by  his  authority  for  the 
purposes  therein  expressed.  But  that  it  is  not  necessary  the  testa- 
tor should  in  terms  declare  that  his  name  signed  to  the  will  was  so 
signed  by  his  authority  and  direction  and  in  his  presence.  But 
the  production  of  the  will  with  his  name  subscribed  to  it  and  in 
such  way  that  such  signature  could  be  seen  by  the  attesting  wit- 
nesses, and  requesting  them  to  witness  the  execution  of  the  instru- 
ment by  him,  or  as  his  will,  would  of  itself  be  a  sufficient  ac- 
Tcnowledgment  of  his  signature  to  render  the  will  valid. 

Order  appealed  from  affirmed  with  costs. 

John  p.  J.  Hayner  v.  John  L,  Hayner  (•)  John  E.  Tatlor, 
•for  complainant,  moved  to  correct  the  calendar,  on  an  affidavit  en- 
titled '|John  P.  J.  Hayner  v.  John  L.  Hayner  amd  others  i"  there 
being  in  fact  but  one ,  defendant  H.  Z.  Hayner,  for  the  defend- 
ant, objected  to  the  reading  of  the  affidavit,  on  {he  gii-und  that 
it  was  wrongly  entitled ;  there  not  being  any  anch  suit  pending  as 
that  in  which  the  affidavit  was  cntided. 

«  I>eoidfid  Ang'C  24,  JB46. 
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The  cowrt  directed  the  motion  to  stand  over;  to  enah)e  the  par- 
ty to  correct  his  affidavit     But  refused  costs  to  the  defendant. 

Wdhd  et  alv  Byington.  (•)  J.  R.  Lawrence,  for  appellants ; 
J.  Rroades,  for  respondent.  This  case,  which  was  an  appeal  from 
an  order  of  a  surrogate  made  upon  an  application  for  the  sale  of 
the  real  estate  of  infants,  was  noticed  as  a  special  motion,  and 
placed  upon  the  calendar  also :  and  the  question  was  raised  as  to 
the  manner  in  which  it  was  to  be  heard. 

The  chancellor  said  the  application  before  the  sunogate  was  a 
summary  proceeding,  and  therefore  the  appeal  was  not  a  proper 
case  to  be  placed  upon  the  calendar.  And  he  directed  that  it  should 
be  heard  as  a  special  motion. 

Henry  Sherman  and  wife  v.  Muhad  Bwrnkam  et  al.  (f )  H. 
Sherman,  for  complainants ;  Ralph  Lockwood,  for  defendants 
Mrs.  S.  one  of  the  complainants  in  this  suit,  is  the  yougest  dau^- 
ter  of  the  late  Michael  Burnham,  who  died  in  1839  possessed  of 
large  real  and  personal  estate,  part  of  which  was  disposed  of  by 
his  will  made  in  1835,  viz :  The  estate  devised  was  given  to  his 
SODS  Warren  S.,  Henry,  and  Charles,  and  their  heirs  and  in  trust, 
to  sell  and  convert  the  real  estate  into  personal,  as  soon  after  the 
death  of  Mrs.  B.  his  widow  as  they  should  see  fit  In  the  inter- 
im Mrs.  B.  "to  receive  and  take  to  her  own  use"  one  third  part  of 
the  clear  yearly  nett  profits  of  the  same :  the  remaining  two-thirds 
to  be  taken  and  dieyposed  of  as.  directed  with  regard  to  his  person* 
al  property ;  And  as  to  that,  the  personal  estate  was  given  to  the 
Trustees  in  special  trust  to  accumulate  the  income  thereof  (except 
so  much  as  might  be  necessary  for  their  maintenance  and  educa- 
tion^ during  the  minority  of  the  deviseea  The  principal  share  or 
portion  of  the  sons  to  be  vested  in  and  paid  over  to  them  respect- 
ively on  their  attaining  21.  The  dividends  or  interest  on  the  por- 
tion of  the  daughters  to  be  paid  to  them  respectively  on  their  mar- 
riage or  at  21 ;  the  remaincfer  in  fee  to  their  issue ;  In  case  of  the 
death  of  either  of  the  devisees  before  21,  or  without  issue  before 
his  or  her  portion  vested,  the  same  to  go  and  accrue  in  equal  portions 
to  the  surviving  devisees  &c.  The  testator  left  him  surviying  his 
widow  Elizabeth  Burnham,  his  sons  Charles,  Michael,  James  M. 
and  Thomas,  and  his  daughters  Elizabeth,  Harriet,  Ellen  and 
Anna.  His  sons  Warren  S.  and  Henry  named  as  Trustees  in  the 
will,  died  in  the  testator's  lifetime ;  and  at  his  death  Charles  en* 
tered  upon  and  took  possession  of  the  estate  as  sole  Executor  and 
Trustee,  and  continued  to  act  as  such  until  his  decease  in  Februa* 
ry  1943;  but  never  rendered  any  account  either  as  Executes  or 
Trustee;  in  1841  Michael  sold  out  all  his  interest  in  the  estate  to 

*  Decided  Aneft  24,  1846. 

f  Heaid  and  dedded  Jan'y  10th,  1846. 
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the  other  devisees.  Thomas  died  the  same  year  under  age,  iutes- 
ted  and  without  leaving  lawful  issue.  Soon  after  the  death  of 
Charles,  Michael  entered  upon  and  took  possession  of  the  estate, 
^laiminn^  to  be  trustee,  under  a  deed  of  appointment  by  Charles, 
in  the  place  of  Warren  S.  and  Henry ;  which  deed  of  appoint- 
ment was  not  received  or  accepted  by  him  till  after  C's  death. 
Mrs.  S.  the  complainant  became  of  age  after  her  marriage  (which 
look  place  in  Sept.  1843,)  when  she  and  her  husband  called  upon 
Michael  as  Trustee  for  an  account  of  her  estate,  which  was  refu- 
sed. They  also  called  upon  Michael  and  James,  as  administrators 
of  Charles,  for  an  account  from  Charles*  estate,  which  also  was 
Tefused.  In  January  1845  Michael  having  been  called  upon  to 
fill  the  vacancies  in  the  trust,  appointed  his  brother  James  C.  Trus- 
tee in  the  place  of  Charles,  in  opposition  to  the  wishes  of  the  ces- 
tuis  que  trusts,  and  without  their  knowledge  or  assent,  and  refus- 
ed to  appoint  a  third  trustee ;  In  March  following  the  bill  of  com- 
^aint  in  this  cause  was  filed,  praying,  among  other  things,  for  an 
account,  for  the  removal  of  Michael  and  James  from  the  trust,  for 
an  injunction  against  them,  and  for  the  appointment  of  a  receiver. 
An  application  was  made  to  the  vice  chancellor  of  the  first  cir- 
cuit, in  open  court,  and  on  the  25th  June  1845,  an  order  was  made 
with  the  assent  of  ihe  co-defendants  (who  being  favorable  to  the 
object  of  the  Bill,  had  consented  to  let  it  be  taken  as  confessed 
against  them)  granting  an  injunction  restraining  the  defendants 
Michael  and  James  from  interfering  with  the  trust  property,  and 
appointing  a  receiver  to  take  charge  thereof,  and  to  collect  and 
pay  over  the  rents  and  income  to  the  parties  as  respectively  entitled 
thereto ;  resernng  the  income  on  the  portions  which  Charles 
and  Thomas  would  be  entitled  to  if  living,  and  also  their 
interest  in  the  portion  to  which  Michael  wouM  be  entitled  if  he 
had  not  sold  the  same,  until  the  further  order  of  the  court,  &c.  On 
the  coming  in  of  their  answer,  the  defendants  Michael,  James  and 
Elizabeth  Bumham  the  widow  of  the  testator,  apphed  to  the  vice 
chancellor  to  vacate  the  order  for  an  injunction  and  receiver ;  which 
was  opposed  by  the  complainants  and  the  other  defendants ;  after 
hearing  counsel  on  behalf  of  the  application,  without  any  argu- 
ment from  the  other  side,  the  motion  to  vacate  was  denied  and  an 
order  to  that  effect  entered  on  the  22d  day  of  July  1845  ;  An  ap- 
peal was  taken  from  both  of  these  orders  to  f  he  chancellor,  and  on 
the  third  of  Dec.  following,  at  the  special  motion  term  at  Albany, 
by  default  of  appellants'  solicitor,  an  order  was  made  by  chancellor 
affirming  the  said  orders  of  the  vice  chancellor,  with  costs ;  At  the 
next  special  motion  term  in  January  1846,  the  appellants  made  an 
application  to  the  chancellor  to  open  the  said  default  and  to  yacate 
the  said  order  of  affirmance.  The  question  was  fully  argued  on 
jthe  merits,  by  the  counsel  for  the  respective  parties.     The  dtian- 
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eeOor  hdd,  that  the  design  of  the  testator  probably  was  that  there 
should  always  be  three  Trustees-  It  was  therefore  the  duty  of 
Charles,  on  entering  upon  the  trust  to  have  filled  up  the  vacancies 
existing  in  the  trust.  Warren  S.  and  Henry  having  died  in  the 
lifetime  of  the  testator  were  never  trustees,  and  consequently  no 
one  could  properly  be  said  to  be  appointed  in  their  place.  The 
appointment  under  which  Michael  claims  not  having  been  received 
nor  acccepted  by  him  till  after  the  death  of  C.  was  not  valid,  inas- 
much as  it  was  not  a  valid  exercise  of  the  power  under  the  will. 
Nor  could  he,  Michael,  claim  to  be  trustee  under  it  as  successor  to 
C.  for  the  power  given  was  to  appoint  a  co-trustee ;  that  is,  a  trus- 
tee or  trustees  who  should  act  with  him,  C.  in  his  lifetime.  Mi- 
chael therefore  never  was  trustee,  and  has  acted  as  such  without 
authority;  Nor,  further,  couli  he  act  as  such,  in  his  capacity,  of 
administrator  of  Charles'  estate,  for  at  the  time  the  will  went  into 
operation  the  Revised  Statutes  prohibited  executors,  administrators 
and  assigns  of  trustees  from  being  trustees.  The  whole  trust  there- 
fore devolved  upon  the  court  of  chancery  at  the  death  of  Charles, 
and  was  now  properly  in  the  hands  of  an  officer  of  the  court 
The  sale  by  Michael  was  a  sile  of  his  interest  under  the  will,  wheth- 
er present  or  future,  vested  or  contingent.  And  by  it  as  well  as 
on  the  death  of  Charles  and  Thomas,  the  ce^tuis  que  trust  and 
their  husbands,  became  absolutely  entitled  to  portions  of  those  es- 
tates, and  were  tenants  in  common  with  Mrs.  B.  and  James,  and  as 
such  entitled  to  have  a  receiver  appointed  to  take  charge  of  the 
estate,  until  their  particular  interests  should  be  finally  determined — - 
that  the  rents  and  income  on  *he  portions  of  Thomas  and  Charles, 
and  their  interest  in  Michael's  portion  purchased  from  him  were 
very  properly  reserved  to  abide  the  further  order  of  this  court. 
That  the  mixing  up  of  the  real  and  personal  estate  by  Charles  as 
trustee,  had  so  confused  and  intermingled  the  rights  and  interests  of 
the  respondents  with  those  of  the  appellants  Mrs.  B.  and  James, 
that  it  furnished  additional  reason  for  the  court  to  interfere  by  the 
appointment  of  a  receiver. 

Order  denying  motion  to  open  default  and  to  set  aside  the  or- 
ders of  affirmance ;  with  the  taxable  costs  of  opposing  said  motion* 
to  be  paid  by  defendants  within  twenty  days. 


DATID  R.  6.4RIf  ESS, 

AND 

BENJAMIN  F.  SHERMAN, 

(Late  Mastee,) 
35  WALL  STREET,  NEW-YORK, 


liATHROP  S.  CDDY, 

EXAMINER  IN  CHANCERY, 

NO.  I  NASSAU   STREET,  NEW-YORK. 


EZAniNERIN  OHANOERY, 

10  WALL  STREET  NEW-YORK. 


MASTER  &  EXAMINER 


AND 


INJUTVCTION  MASTER,  4th  CIRCUIT. 

SARATOGA  SPRINGS,  N.  Y. 


The  Bubecriber  wUl  at  all  times  ^ve  his  prompt  attention  to  each  oofli- 
sel  business  before  the  ChanceUor,  including  ez  parte  motions  necessaiy  to  be 
heard  in  vacation^  as  may  be  sent  to  him.    It  is  his  intention  hereafter  to  attend 
the  ChanceBor's  regular  and  special  terms  at  Albany  and  New- York,  as  wdP 
as  the  special  terms  held  at  this  place. 

Papers  intended  to  be  used  at  any  of  the  terms  held  in  Albany  Bfiay  be  mmV 
to  the  care  of  the  Reglstier  of  the  Court ;  and  such  as  relate  to  motions,  &c.,  i» 
New- York,  to  the  care  of  E.  JBirxncs,  No.  8  Wall-street. 

O.  L.  BARBOUR. 

Saratoga  Springs,  May  26,  1846. 
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Gaylar  Shelden  et  al  v.  Frederick  J.  Barnard  et  aX.  E.  J. 
Sherman,  for  complainants  ;  Allen  &  Hastings,  for  defendants. 
Order  to  close  proofs  directed  to  be  opened,  and  the  time  for  ex- 
amining witnesses  extended  forty  days,  on  the  payment  of  $8  by 
the  defendants;  for  the  costs  opposing  application,  within  ten  days. 
Application  for  leave  to  examine  witnesses  whose  names  were  not 
furnished  to  the  complainant  or  the  examiner,  on  the  previous  ex- 
amination denied. 

The  New  York  Life  Ins-  ^  Trust  Company  v.  Chaunccy  Smifh 
ct  al.     W.  Betts,  for  complainants ;  J.  Rhoades,  for  defendants. 
Application  by  defendant  Smith  to  open  a  decree  which  had  been 
entered  and  enrolled,  and  to  let  him  in  to  defend  the  suit     The 
Chancellor  decided  that  the  recording  of  the  assignment  of  a  mort-  Reconii*gofa»- 
gage  is  not  of  itself  to  be  deemed  notice  to  the  mortgagor  of  such  SS^no  v^ce 
assignment,  so  as  to  invalidate  any  payment  made  by  him,  or  his  ^  mortgagor- 
heirs  or  representatives,  to  the  mortgagee.     That  the  recording  of  Howfer  notic- 

fl.B  to  of  tlGT  DGrC 

such  an  assignment  it  only  constructive  notice  of  the  assignment  gong, 
as  against  persons  claiming  by  virtue  of  some  subsequent  assign- 
ment or  conveyance  from  the  mortgagee  or  assignor  of  the  mort- 
gage, or  his  representatives. 

Petition  denied,  with  $10  costs  to  be  paid  by  C.  Smith. 
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Ebenezer  Sillick  et  al.  v.  James  Mason.    G.  R.  J.  Bowdoin, 
for  appellant ;  J.  Rhoades,  for  respondents.     This  was  an  appeal 
from  an  order  of  the  vice  chancellor  of  the  first  circuit,  founded 
upon  exceptions  to  a  master's  report.     The  complainants  were 
judgment  creditors  of  the  defendant ;  who,  under  his  father's  will, 
was  entitled  to  an  annuity  of  $2,500  for  life,  payable  semi  annu- 
ally, out  of  the  income  of  real  and  personal  estate  in  the  hands  o*^ 
trustees.     On  the  day  upon  which  a  semi  annual  payment  of  the 
annuity  became  due,  and  before  it  was  received  by  the  defendant, 
the  complainants,  whose  execution  had  been  returned  unsatisfied, 
filed  their  bill  in  this  cause  to  reach  the  defendant's  interest  in  the 
annuity,  and  obtained  the  usual  injunction  restraining  him  from 
receiving,  collecting,  or  intermeddling  with  his  property,  either  in 
hia  own  hands  or  held  in  trust  for  him.     The  vice  chancellor,  up- 
on an  application  for  that  purpose,  refused  to  dissolve  or  modify  the 
injunction.     But  he  referred  it  to  a  master  to  ascertain  and  report 
what  was  a  reasonable  amount  per  annum  for  the  support  of  the 
defendant  and  his  family ;  who  reported  that  the  whole  annuity 
of  $2500  per  annum  was  a  reasonable  amount  for  that  purpose. 

The  vice  chancellor  modified  the  report  of  the  master  so  as  to 

allow  the  defendant  only  $1500  per  annum  for  the  support  of 

himself  and  his  wife. 

Interest  of  ces-      The  Chancellor  decided  that  under  the  provisions  of  the  revised 

am  Mimiity  may  Statutes  the  interest  of  the  cestui  que  trust,  under  such  a  trust  as 

be  reached  by  a  this,  beyond  what  is  necessary  for  the  support  of  himself  and  his 
creditorfl  blU.      .     '.,  ,  ,     ii  ,.      ,    ,  .„        ,  ,.    i         , 

family  may  be  reached  by  a  creditors  bill  and  applied  to  the 

payment  of  his  debts. 

Order  appealed  from  modified  so  as  to  allow  the  defendant  to 
receive  at  the  rate  of  $2000  per  annum  out  of  his  annuity,  for  his 
support,  until  the  further  order  of  the  court  Costs  of  complain- 
ants on  the  appeal  to  abide  the  event  of  the  suit 

Seth  S.  Lynde  v.  RiUh  Lynde,(*)  This  wasti  bill  for  a  divorce 
on  the  ground  of  adultery.  The  defendant  denied  the  charge  on 
oath.  An  allowance  was  made  to  the  wife  for  the  expenses  of  the 
suit,  and  for  ad  interim  alimony.  Subsequently,  upon  the  affida- 
vits of  attending  physicians  of  the  defendant  lowing  that  her 

(♦)Decided  January  8, 1847. 
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health  was  such  that  the  safety  of  her  life  required  that  she  should 

spend  the  winter  months  either  in  the  West  Indies  or  in  the  South- 
ern States,  the  vice  chancellor  ordered  a  gross  sum  of  $400  to  be 
paid  to  her  for  the  expenses  of  her  journey  and  board  for  four 
months,and  that  her  former  allowance  for  ad  interim  alimony  should 
in  the  meantime  be  suspended.  The  husband's  income  was 
about  $2000  a  year.     The  complainant  appealed. 

A.  Taber,  for  the  appellant,  insisted  that  the  court  was  not  au- 
thorized to  make  an  allowance  to  the  wife  for  that  purpose. 

E.  Sandpord,  for  the  respondent,  insisted  that  the  allowance 
was  proper,  and  the  sum  allowed  was  no  more  than  the  affidavits 
showed  that  her  necessary  expenses  for  board  and  passage  money 
would  be,  without  allowing  any  thing  for  clothing  in  the  mean- 
time. 

The  Chancellor  affirmed  the  order  with  costs. 

Abraham  J.    Harrington  and  wife  v.  James  Becker  et  al.{^) 
M.  FAiRcmLD,  for  defendant  Crary  ;  C.  F.  Ingalls,  for  complain- 
ants.    Application  by  one  of  the  defendants  to  dismiss  the  bill  for 
want  of  prosecution.     The  Chancellor  decided  that  where  a  suit  Method  of 
abates  by  the  death  of  some  of  the  defendants  before  decree,  the  which  has  a- 
proper  course  for  the  survivors,  if  they  wish  to  speed  the  cause,  is  to  ***^- 
move  for  an  order  that  the  complainants  revive  the  suit  within 
such  time  as  shall  be  directed  by  the  court,  or  that  their  bill  be 
dismissed  with  costs. 

Motion  to  dismiss  bill  denied.  Order  directing  that  complain- 
ants cause  suit  to  be  revived  against  purchaser  within  ninety  days, 
or  that  their  bill  be  dismissed  with  costs  as  against  the  defeudan^ 
Crary  ;  unless  the  purchaser  prevents  the  revival  within  that  time 
by  getting  the  usual  time  to  answer  the  bill  of  revivor  and  supple- 
ment extended  by  order. 

Philander  Hartson  v.  Ira  Davenport. {^)  This  was  an  appeal 
from  an  order  of  the  vice  chancellor  of  the  seventh  circuit  allow- 
ing complainant  to  amend  his  bill.  The  object  of  the  bill  was  to 
have  a  bond  and  mortgage  which  was  alleged  to  be  usurious,  de- 
livered up  and  cancelled.  It  contained  a  prayer  for  an  injunction 
to  restrain  the  defendant  from  proceeding  in  a  suit  at  law  upon  his 

(♦)  Decided  January  9,  1847.  |     (t)  Decided  January  13, 1847. 
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bond.  It  appeared  from  the  bill  that  the  complainant  had  con- 
veyed a  small  portion  ot  the  mortgaged  premises  to  another  person. 
The  defendant  demurred  to  the  bill  on  tlie  ground  that  such  per- 
son was  not  made  a  party  to  the  suit.  The  complainant  then  ap- 
plied for  leave  to  amend  his  bill  by  making  such  purchaser  a 
party.  The  vice  chancellor  allowed  the  amendment,  on  payment 
of  the  costs  of  the  demurrer,  and  the  motion. 

R.  B.  Van  Valkenburgh,  for  the  appellant,  insisted  that  as  it 
was  an  injunction  bill,  and  showed  on  its  face  that  the  purchaser 
was  a  necessary  party,  he  should  have  been  made  a  party  in  the 
first  place.  He  also  insisted  that  as  the  object  of  the  bill  was  to 
set  aside  and  cancel  a  mortgage  as  usurious,  the  complainant 
should  not  be  permitted  to  amend  his  bill  upon  any  other  terms 
than  that  of  paying  the  amount  loaned,  with  interest. 

J.  A.  Collier,  for  respondent,  was  stopped  by  the  court. 

An  iiy unction      The  Chancellor  said  that  thouffh  an  injunction  was  prayed  for 
will    not    be    .  -,        ^  •  u  i      i  .  ' 

granted  to  stay  it  was  evident  mat  no  injunction  could  properly  be  granted  to  re- 

upon  abond  on  Strain  the  suit  at  law  upon  a  bond ;  as  the  complainant  had  a  per- 

the ground  that  fgct  defence  at  law,  and  no  discovery  was  asked  for.     He  said, 
it  is  alleged  to  .        '  •'   .  ' 

be  void  for  usu-  however,  that  it  the  mortgage  was  usurious,  and  a  cloud  upon  the 

!T'  .  complainant's  title,  he  had  a  right,  under  the  act  of  1837,  to  come 

If  a  mortgage  18         '^  .       . 

usurious,  mort-  into  this  court  for  the  purpose  of  having  it  cancelled ;  but  that  this 

fil?*^to"have^i^  would  not  entitle  him  to  an  injunction  to  prevent  the  mortgagee 
cancelled.         from  suing  at  law  on  the  bond  ;  unless  a  discovery  was  necessary 

or  there  was  some  other  obstacle  to  the  making  of  the  defence 

there. 

'^^^  ?^i.  1       The  Chancellor  said  the  order  of  the  vice  chancellor  was  also 
wnlch   techni- 
cal defects  will  right,  as  to  the  terms  upon  which  the  complainant  was  allowed  to 

corrected.         amend.     That  where  a  party  has  lost  the  opportunity  to  set  up  a 

mere  technical  or  unconscientious  defence,  by  some  slip,  and  comes 

to  the  court  for  a  favor  which  it  is  necessary  should  be  granted  to 

him  to  enable  him  to  set  up  the  defence,  tlie  court  should  require 

him  to  do  equity,  as  a  condition  of  granting  the  favor.     But  that 

in  this  case,  the  refusal  of  the  amendment  would  not  prevent  the 

complainant  from  getting  rid  of  the  usurious  security,  but  would 

merely  subject  him  to  the  useless  expense  of  filing  a  new  bill. 

The  order  appealed  from  was  therefore  affirmed  with  costs. 
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John  T.  Stagg  Ea^r.  ^c.  v.  James  Jackson  and  wife.  S.  Mil- 
ler, for  appellant ;  L.  B.  Woodruff,  for  respondent  Decretal 
order  of  the  late  surrogate  of  New  York  affirmed  with  costs. — 
And  decree  of  affirmance  to  direct  that  respondents  recover  against 
appel ants  the  interest  on  the  balance  which  was  due  to  them  from 
the  executor  for  principal  and  interest  on  the  23d  of  December, 
1843,  the  time  of  entering  the  appeal,  as  their  damages  for  the 
ve^cation  and  delay  caused  by  the  appeal. 

JEloise  Gerard  v.  George  Gerard,(*)  E.  A.  Dooltttle,  for 
appellant;  M.  T.  Reynolds,  for  respondent.  Appeal  from  an 
order  of  the  vice  chanceUor  of  the  third  circuit.  The  bill  was  for 
a  divorce,  for  adultery ;  and  a  decree  was  obtained  by  the  com- 
plainant, by  default.  The  defendant  who  was  a  non  resident  of 
the  state,  obtained  an  order  opening  the  decree  and  the  order  pro 
confesso  and  allowing  him  to  put  in  an  answer  denying  the  adul- 
tery, on  payment  of  costs.  And  it  was  referred  to  a  master  to  re- 
port a  suitable  allowance  for  ad  interim  alimony  to'  the  wife,  and 
for  the  expenses  of  the  future  litigation.  The  defendant  paid  the 
costs,  and  put  in  an  answer  denying  the  adultery ;  and  a  replica- 
tion was  filed.  Subsequently  the  master  made  his  report.  And 
upon  an  affidavit  that  the  allowance  reported  had  been  demanded 
of  the  defendant's  solicitor,  and  not  paid,  and  that  the  defendant 
was  an  absentee,  the  vice  chancellor  directed  his  answer  to  be 
taken  off  the  files,  and  that  the  former  decree  for  a  divorce  should 
be  restored  unless  the  allowance  for  alimony  and  expenses  of  the 
suit  should  be  paid  within  a  specified  time. 

The  Chancellor  said  that  if  the  decree  was  taken  against  the  de-  Tennsof  open- 
fendant  for  want  of  appearance,  after  a  personal  service  of  the  sub-  /p^n^md  aer- 
pcena  the  vice  chancellor  was  authorized  to  impose  such  terms  as-  ^^^  °^  "ubpoB- 
he  pleased  upon  the  defendant,  as  a  condition  of  opening  the  de- 
cree ;  and  that  he  might  require  him  to  give  security  for  the  pay 
ment  of  ad  interim  alimony  to  the  wife  pendente  lite,  as  well  as 
an  allowance  for  the  necessary  expenses  of  the  suit.     Bui  that  if  Terms    where 
the  bill  was  taken  as  confessed  against  the  defendant  as  an  absentee,  ^^JJ^JjJ^ 
without  an  actual  service  of  the  subpcena,  the  court  had  no  right  ^^* 
to  require  the  payment,  or  security  for  payment  of  any  thing  be- 

»■  ■  ■     I        ■  i  H  I 

(*)  Decided  January  8,  1847, 
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yond  the  necessary  costs  and  expenses  of  the  suit,  as  a  condition  of 
letting  him  in  to  defend ;  if  he  made  his  application  within  the 
time  prescribed  by  the  statute.     (.  ee  2  R.  S.  187  ^133,  178.) 

That  as  the  defendant  was  permitted,  by  the  order  of  the  vice 
chancellor,  to  come  in  and  defend  the  suit,  upon  the  sole  condition 
of  his  paying  the  costs,  without  being  required  to  pay  the  amount 
which  should  be  allowed  by  the  master  for.  alimony,  he  had  a 
right,  on  payment  of  the  costs,  and  putting  in  an  answer  deny- 
ing the  adultery,  to  have  the  question  of  his  guilt  or  innocence 
tried  by  a  jury ;  even  if  he  was  subsequently  guilty  of  a  contempt 
for  neglecting  to  pay  the  amount  allowed  by  the  master. 
A  party  is  not     That  the  defendant  could  not  be  brought  into  contempt  for  not 
not  payine  ali-  Paying  the  amount  allowed  for  alimony,  without  a  previous  order 
™  previous  or-  ^^  ^^  ^^^^  directing  him  to  pay  the  sum  which  should  be  allow- 

der    directing  ed  by  the  master, 
him  to  pay  it. 

Form  of  order  '^^^  *®  °^^®^  ^^^  ^  reference  as  to  alimony  should  direct  that 
of  reference  aflupon  the  coming  in  and  confirmation  of  the  master*s  report  the 
husband  should  pay  to  the  wife  the  sum  reported  by  the  master. 
at  the  times  and  in  the  manner  specified  by  the  master ;  so  that 
after  the  report  has  been  confirmed  by  the  usual  order  nisi  the 
husband  will  be  bound  to  pay  such  allowance  without  the  neces- 
sity of  a  further  application  to  the  court 
Order  appealed  from  reversed. 

In  the  matter  of  Catharine  Lasher,  an  alleged  lunatic.  T.  B. 
MrrcHELL,  for  petitioner.  This  was  an  application  for  a  new  com- 
mission of  lunacy ;  a  former  commission  having  been  issued  and 
executed,  in  which  the  jury  found  the  person  proceeded  against 
was  not  a  lunatic.  Upon  this  application  all  the  commissioners 
named  in  that  commission  certified  that  from  the  evidence  adduced, 
as  well  as  from  personal  examination  and  inspection  they  had  no 
doubt  such  person  was  a  lunatic.  The  testimony  produced  before 
the  jury  was  also  returned  by  the  commissioners,  and  referred  to 
on  this  application. 
^l9hmi  tbii  The  chancellor  decided  that  the  court  has  the  power,  in  the  ex- 
Bue^^a^BMond  ^rcise  of  a  sound  discretion,  to  direct  the  issuing  of  a  new  commis- 

commiuion  of  gjQ^  where  from  the  evidence  or  otherwise  there  is  no  doubt  that 
iunacy.  ' 

the  jury  must  have  erred  in  finding  that  the  party  proceeded 

against  was  not  of  sound  mind. 
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A  new  commission  was  ordered  to  be  issued ;  to  be  directed  to 
the  same  commissioners. 

Elisha  Bedell  v.  Moit  BedeU.  O.  L.  Barbour,  for  complain* 
ant ;  J.  Rhoades,  for  defendant.  Motion  to  take  demurrer  of  the 
defendant,  from  the  files  of  the  court.  Under  a  stipulation  signed 
by  the  complainant's  solicitor  giving  to  the  defendant  forty  days 
farther  time  to  answef  the  bill  of  complaint,  the  defendant's  solici- 
tor put  in  a  general  demurrer  to  the  bill.  The  complainant's  so- 
licitor returned  the  copy  served  on  him ;  insisting  that  under  the 
terms  of  the  stipulation  the  defendant  had  no  right  to  file  any  thing 
but  an  answer.  It  was  also  insisted  on  the  argument,  that  the  de- 
murrer was  frivolous. 

The  chancellor  said  that  although  it  is  settled  that  a  defendant  Under  a  stipn- 
cannot  put  in  a  demurrer  without  special  leave,  after  having  ob-  ing    time   to 
tained  an  order  for  further  time  to  answer,  yet  that  this  principle  ^[JTS^^"* 
has  never  been  applied  to  the  case  of  an  extension  of  the  time  by 
the  stipulation  of  the  complainant's  solicitor.     And  that  it  is  not 
necessary  the  principle  should  be  thus  applied ;  as  the  party  grant- 
ing an  extension  of  time  has  it  always  in  his  power  to  prevent  the 
putting  in  of  a  demurrer  after  the  time  is  extended,  by  making  it 
a  part  of  the  stipulation  that  the  defendant  shall  not  demur. 

But  considering  the  demurrer  in  this  case  clearly /nt?(?^(nM,  the  Butifdemnner 
court  granted  the  motion  to  take  the  same  ^om  the  files,  with  ten  will  be  taken  off 
dollars  costs.  ^  ^"^ 

Charles  Partridge  v.  William  Menck  et  al.     S.  M.  Woodrufp 
&  M.  T.  Reynolds,  for  appellant ;  Edward  Sandford,  for  res- 
pondent    Appeal  from  an  order  of  the  vice  chancellor  of  the  first 
circuit  dissolving  an  injunction.     The  chancellor  decided  that  since  Jurisdiction  to 
the  decision  of  this  court  in  the  case  of  Taylor  v.  Carpenter{*)  SSgOT^sfanula- 
which  was  recently  afHrmed  by  the  court  of  errors,  there  was  no  *Y^  ^^,  ^^J" 
doubt  of  the  power  of  the  court  of  chancery  to  interfere  by  injunc-  marlu. 
tion,  to  prevent  the  pirating  of  trade  marks. 

That  the  question  in  such  cases  is  not  whether  the  complainant 
was  the  original  inventor  or  proprietor  of  the  article  made  by  him 
and  upon  which  he  now  puts  his  trade  marks ;  or  whether  the  ar- 
ticle made  and  sold  by  the  defendant  under  the  complainant's  trade 

(*)In  cliancery,  Dec.  3. 1844.    See  Cliancery  Sentinel  vol.  4  p.  68. 


58 

mark  is  an  article  of  the  some  quality  or  value.  But  that  the  court 
proceeds  upon  the  ground  that  the  complainant  has  a  valuable  in- 
terest in  the  good  will  of  his  trade  or  business,  and  that  having  ap- 
propriated to  himself  a  particular  label,  or  sign,  or  trade  mark  in- 
dicating that  the  article  is  manufactured  or  sold  by  him,  or  by  his 
authority,  or  that  he  carries  on  business  at  a  particular  place,  he  is 
entitled  to  protection  against  a  defendant  who  attempts  to  pirate 
upon  the  good  will  of  the  complainant's  friends  or  customers,  by 
sailing  under  his  flag,  without  his  authority  or  consent. 

The  chancellor  further  said  that  in  cases  of  doubt  whether  the 
complainant's  trade  marks  have  been  actually  pirated  in  such  a 
manner  as  to  be  likely  to  deceive  and  impose  upon  his  customers 
or  patrons,  the  court  should  not  grant  or  retain  an  injunction  until 
the  cause  has  been  heard  upon  pleadings  and  proofs,  or  until  the 
complainant  has  established  his  right  by  an  action  at  law.  And 
considering  this  a  case  of  that  nature,  the  chancellor  decided  that 
the  vice  chancellor  was  right,  in  refusing  to  sustain  the  injunction  ; 
and  he  affirmed  the  order  appealed  from,  with  costs. 
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John  Everson  v.  SUas  T.  Hinds  d  al.  H.  C.  Van  Scbaacx, 
for  complainant ;  N.  R.  Chafmax,  for  defendant.  Appllcaticn  by  Cottt  vpoa  t 
defendant  Hinds  for  a  retaxation  of  complainant's  costs  upon  ex-  cepSoM  to  an- 
ceptions  to  the  answer,  for  impertinence.  The  cornf  lainant  took  •'''"^* 
three  exceptions  to  the  answer ;  all  of  which  were  referred.  The 
master  disallowed  the  first  exception  and  allowed  the  second  and 
third.  Neither  party  excepted  to  the  report ;  and  the  U£ual  order 
was  entered  to  expunge  the  impertinent  matter  embraced  in  the 
second  and  third  exceptions,  and  tor  the  payment  by  defendant  of 
the  costs  of  those  exceptions.  Upon  the  taxation  of  the  costs  un- 
der this  order,  the  counsel  for  the  defendant  insisted  that  the  com- 
plainant was  not  entithd  to  any  costs  upon  the  exceptions  allowed. 
But  the  taxing  officer  allowed  the  costs  of  those  two  exceptions 
previous  to  the  entry  of  the  order  to  refer  the  same,  and  the  costs 
of  the  order  to  expunge,  and  pf  the  other  proceedings  upon  the 
master's  report  subsequent  to  the  filing  of  such  report. 

The  chancellor  held  that  the  taxation  was  right.  Motion  for  a 
retaxation  denied,  with  87  costs. 

Henry  Wilgus  v.  James  Tolfrce  cl  al.  J.  A.  Collieb,  for  ap- 
pellant; C.  HuMFHEEY,  for  respondent.  Order  appealed  from 
affirmed  with  costs ;  and  proceedings  remitted 
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Shphen  Benthy  et  al  v.  Jei^se  C.  Boyd  et  a/.  J.  Rhoabbs,  for 
complainants;  W.  W.  Frothingham,  for  defendant  Boyd.  Mo- 
tion to  dissolve  injunction  denied  with  costs ;  and  injunction  direct- 
ed to  be  retained  until  the  hearing,  and  till  the  further  order  of  the 
court 

Jason  Williams  y.  Lucy  T.  Williams,    M.  Faiechild,  for  ap- 
pellant ;  S.  Stevens,  for  respondent    Appeal  from  an  order  of  a 
▼ice  chancellor  directing  the  complainant  in  a  suit  for  a  divorce 
Vflrdiet  In       ^  P^^  ^^®  defendant  9100  to  enable  her  to  defend  the  suit     The 
crim.  eon.  salt,  defendant  having  sworn  positively,  in  her  answer,  that  she  has  not 
against  wUa,  in  ^^^^  fi^i'ty  of  the  acts  of  adultery  charged  in  the  bill,  or  either  of 
•  *^  **'  *  ^"  them,  the  chancellor  hel  J  that,  for  the  purpose  of  this  application 
that  denial  must  b3  taken  to  be  true ;  and  that  a  verdict  recovered 
by  the  husband  against  another,  in  a  crim.  con.  suit,  was  not  even 
presumptive  evidence  of  the  fact  of  adultery,  as  against  the  wife. 
Order  appealed  from,  modified  so  far  as  to  direct  the  payment  of 
$50  by  complainant  within  thirty  days,  and  $50  for  counsel  fees^ 
ten  days  previous  to  the  circuit  at  which  cause  is  noticed  for  trial 
And  with  this  modification,  order  affirmed ;  costs  upon  the  appeal 
to  abide  the  eyent. 

MarieiU  Jones,  by  her  next  friend  v.  John  Jones.  J.  A.  Coll- 
ier, for  complainant ;  Ira  Harris,  for  defendant  Application 
by  complainant  for  ad  interim  alimony,  and  for  an  advance  by 
the  defendant  to  his  wife  for  the  purpose  of  enabling  her  to  carry 
Allowancafl  to  on  a  suit  against  him  for  s.  separation  from  bed  and  board.  The 
for  a  divorce,  chancellor  decided  that  it  is  not  a  matter  of  right,  under  all  cir- 
2J^iJ^^  cumstances,  to  make  allowance  to  the  wife,  who  has  commenced 
a  suit  for  a  divorce,  or  for  a  separation,  to  be  paid  to  her  by  the 
defendant,  for  the  purpose  of  defraying  the  expenses  of  the  suit ; 
or  even  to  allow  her  ad  interim  alimony  in  all  cases.  That  the 
legislature  has  left  the  allowance  of  both  to  the  sound  discretion  of 
the  court  Where  it  is  probable,  however,  that  the  wife  may 
aacceed,  especially  in  suits  for  divorce  on  the  ground  of  adultery 
of  the  husband,  where  the  wife  is  allowed  to  prosecute  in  her  own 
name,  and  where  it  appears  that  she  is  entirely  destitute  of  the 
means  of  carrying  on  her  suit,  so  as  to  obtain  justice,  without  a 
resort  to  the  property  of  the  husband  for  that  purpose,  it  is  almo^ 
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a  matter  of  course  to  require  him  to  make  her  a  reasonable  allow- 
ance for  her  necessary  expenses  of  the  suit  That  it  is  also  a 
matter  of  course  to  require  the  husband  to  furnish  her  with  the 
necessary  clothing  and  sustenance  during  the  pendency  of  the 
suit. 

That  the  same  general  principles  are  applicable  to  suits  brought  The  like,  in 
by  the  wife  against  the  husband,  for  a  saparation  from  bed  and  J^qq^'**^* 
board,  on  the  ground  of  cruel  treatment,  or  of  abandonment.  But 
in  this  class  of  cases  the  wife  cmnot  institute  a  suit  against  her 
husband  without  the  assistance  of  a  responsibla  person  as  her  next 
friend,  who  is  answerable  to  the  defendant  for  the  costs,  if  the  com- 
plainant fails  in  the  suit.  And  that  the  court,  in  cases  of  this  na- 
ture, will  not  direct  an  advance  to  the  next  friend  for  the  purpose 
of  carrying  on  the  suit,  where  there  is  no  probability  that  the  com- 
plainant will  be  able  to  succeed  therein. 

Application  denied,  with  taxable  costs  to  be  paid  by  the  next 
friend  of  complainant. 

WcUter  W.  Conklin  et  cd.  Ex'rs,  ^c.  v.  Elizabeth  Hall  et  al. 
G.  B.  Hall,  for  appellant ;  C.  J.  De  Witt,  for  respondent.     The  Method*  of  ap- 
purchaser  of  premises  at  a  mastei^s  sale,  objected  to  the  title,  and  C?***^"!  P*"" 
refused  to  complete  his  purchase,  on  the  ground  that  a  peremptory  for  iiSint  de- 
order  for  the  appointment  of  a  guardian  ad  litem  for  the  infant 
defendants  in  the  causa  in  which  the  sale  was  ordered,  had  been 
made  by  a  vice  chancellor ;  instead  of  an  order  nisi  for  the  ap- 
pointment of  such  guardian,  unless  the  infants  should  procure  the 
appointment  of  a  guardian  ad  litem  for  themselves.     The  chan- 
cellor decided  that  the  order  for  the  appointment  of  a  guardian 
ad  litem  was  regular ;  so  far,  at  least,  as  to  protect  the  title  of  the 
purchaser  under  the  decree. 

That  there  is  no  unbending  rule  of  practice  in  relation  to  the 
appointment  of  a  guardian  ad  litem  for  an  infant  defendant,  upon 
the  application  of  the  complainant,  where  the  infant,  or  his  friends^ 
neglect  to  procure  the  appointment  of  a  guardian  for  him  within 
twenty  days  after  the  return  day  of  the  subpcena.  That  the  tuual 
practice  is  to  gremt  an  order  nisi,  appointing  some  suitable  person 
guardian  ad  litem,  for  the  infant,  unless  the  infant  shall,  within 
ten  days  after  service  of  a  copy  of  the  order,  procure  the  appoialr 
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xnent  of  another  prrscn.  But  that  this  court  has  also  sanctioned 
the  practice  of  giving  nctice  to  the  infant,  at  the  lime  of  serving 
the  subpoena,  where  he  is  of  the  age  of  fourteen  or  upwards,  or  to 
h:s  relative  or  protector  in  whose  presence  the  subpoena  is  served, 
where  he  is  under  that  age,  that  if  he  does  not  procure  the  ap- 
pointment of  a  guarJian  ad  litem  within  twenty  days  after  the 
return  day  of  the  subpoena,  th3  complainant  will  apply  to  the 
court  to  appoint  a  guardian  for  him  without  further  notice. 

That  in  the  C2S3  of  infants  who  are  absentees,  it  is  a  matter  of 
course  to  make  nn  absclut?  order  for  the  appointment  of  a  guar- 
dian ad  litem  for.  them,  without  further  notice,  where  they  or  their 
friends  do  not  procure  a  guarJian  to  be  appointed  within  twenty 
days  after  the  expiration  of  the  time  limited  in  the  order  for  their 

« 

appearance. 

Order  directing  appelbnt  to  complete  his  purchase  affirmed 
with  costs ;  and  proceedings  remitted. 

John  Watts  De  Peyster  v.  Spencer  Hildreth  et  al,  H.  F. 
Clark,  for  complainant ;  D.  Greig,  for  Suydam,  Sage  &  Co. 
Application  of  dtfeniianis  for  leave  to  renew  a  motion  to  open  the 
order  taking  the  complainant's  bill  as  confessed,  and  the  decree  of 
forcclcsure,  or  that  the  complainant  maybe  decreed  to  redeem  the 
defendants'  judgment  which  was  a  lien  on  the  mortgaged  premi- 
ses, denied,  with  costs  to  be  taxed. 

Frajices  L.  Warner  v.  WUliim  H.  Paine  et  al  H.  W.  War- 
nee,  for  appellant ;  A.  W.  Clason,  for  respondent.  Appeal  from 
un  order  of  the  vice  chancellor  of  the  first  circuit  denying  the  comt 
plainant's  application  for  an  injunction.  Order  appealed  from) 
affirmed  with  costs. 

Henry  Waring  v.  Cornelia  A-  Smyth  et  at.    John  A.  Lott, 

in^m^alu^-  ^^"^  appellant ;  A.  Mann,  Jun.  for  respondents.     Appeal  from  a 

tlon  in  a  bond  decree  of  the  late  vice  chancellor  of  the  second  circuit,  allowing  a 

by  mortgagee,  demurrer,  and  dismissing  the  bill  as  to  four  of  the  defendants     The 

casa  presented  by  the  bill  was  this :     The  holder  of  a  bond  and 

mortgage,  without  authority  from  either  of  the  mortgagors,  and 

without  the  knowl  j'lgp  cf  one  of  them,  altered  the  condition  of 

the  bond  and  moitgage  in  two  very  essential  particulars,  to  their 

disadvantage ;  and  after  the  one  who  was  informed  of  the  fact  had 
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declined  to  ratify  the  alteration  by  a  re-acknowledgment,  the  hold* 
er  passed  off  the  bond  and  mortgage  as  valid  and  genuine  securi* 
ties ;  to  secure  the  payment  of  a  loan  of  money  to  himself  The 
question  to  be  determined  was,  whether  the  assignee  of  the  person 
committing  the  fraud,  or  any  other  person  claiming  title  to  the 
bond  and  mortgage  under  him  as  the  assignee  thereof,  could  en- 
force the  collection  of  the  mortgage,  in  a  court  of  equity,  against 
the  mortgaged  premises  in  the  possession  of  the  mortgagor,  or  of 
persons  claiming  title  under  such  mortgagors,  or  either  of  them. 

The  chancellor  said  it  was  formerly  held  that  the  alteration  ot 
a  bond  or  other  sealed  instrument,  in  a  material  part,  even  by  a 
stranger,  without  the  consent  of  the  party  whose  rights  were  af- 
fected by  such  alteration,  avoided  the  deed.  But  that  the  modern 
and  more  sensible  rule  is  that  such  an  alteration,  if  made  by  a 
party  claiming  to  recover  on  such  bond  or  instrument,  or  by  any 
person  under  whom  he  claims,  renders  the  deed  void. 

And  he  decided  that  an  alteration  by  a  stranger,  without  the 
privity  or  consent  of  the  party  interested,  will  not  render  the  deed 
void  ;  where  the  contents  of  the  same  as  it  originally  existed,  can 
be  ascertained. 

But  that  the  burthen  of  proof,  in  such  cases,  is  cast  upon  the 
party  seeking  to  recover  upon  the  deed ;  to  show  that  the  altera- 
tion was  not  made  by  him,  or  by  those  under  whom  he  claims, 
nor  with  his  or  their  privity  or  consent 

That  a  distinction  is  made  between  deeds  which  operate  to  con- 
vey the  title  to  property,  and  those  which  merely  give  a  right  of 
action.  For  where  the  legal  title  to  real  estate  passes  to  the  gran- 
tee, by  the  execution  and  delivery  of  the  deed,  a  fraudulent  alter- 
ation of  the  deed  by  him  will  not  have  the  effect  to  revest  the  title 
in  the  grantor ;  in  cases  where  the  statute  of  frauds  requires  a 
written  conveyance  to  transfer  the  title.  That  in  this  class  of  ca« 
ses  it  is  held  that  the  estate  which  was  vested  in  the  grantee,  by  a 
genuine  and  valid  deed,  remains  in  the  grantee,  although  he  de- 
stroys or  makes  void  the  deed  itself  by  a  forgery  or  by  a  voluntary 
concealment  of  the  deed  which  created  that  title.  But  the  deed 
itself  is  avoided  thereby,  so  that  the  grantee  cannot  recover  upon 
the  covenants  therein,  or  sustain  any  suit  founded  upon  the  deed 
itself  as  an  existing  and  valid  instrument 


64 

That  although  the  rule  in  England  is  that  a  mortgage  in  fee 
transfers  the  legal  title  to  the  land  itself,  as  a  conditional  fee,  so 
that  if  the  condition  of  the  mortgage  is  not  complied  with  by  the 
payment  of  the  money  at  the  day,  a  re-conveyance  is  necessary  to 
vest  the  title  of  the  land  in  the  owner  of  the  equity  of  redemption, 
although  the  debt  is  subsequently  paid,  yet  that  in  this  state  the 
mortgagor  is  considered  the  real  owner  of  the  fee  of  the  mortgaged 
premises,  except  for  the  mere  purpose  of  protecting  the  mortgagee 
as  the  holder  of  a  security  thereon  for  the  payment  of  his  debt :  and 
the  only  right  the  mortgagee  has  in  the  land  itself  is  to  take  pos- 
session thereof,  with  the  assent  of  the  tnortgagor,  after  his  debt 
has  become  due  and  payable,  and  to  retain  such  possession  until 
the  debt  is  paid. 

That  a  mortgage  here,  is  nothing  but  a  chose  in  action,  or  mere 
lien  or  security  upon  the  mortgaged  premises,  as  an  incident  to  the 
debt  itself  And  where  the  mortgagee  has  released  or  discharged 
his  debt  by  an  improper  and  voluntary  alteration  or  destruction  of 
the  bond  and  mortgage  by  which  it  is  secured,  neither  he  nor  his 
assignees  ought  to  be  permitted  to  sustain  a  suit  in  any  court,  for 
the  recovery  of  such  debt 

Decretal  order  of  the  vice  chancellor  affirmed  with  costs. 

Frederick  W.  Aikin  et  al,  E-j^rs.  6pc.  v.  Gerard  W.  Morris, 
The  Same  v.  William  Scott  The  Same  v.  Runyan  W.  Martin. 
The  Same  v.  Henry  W.  Sill.  D.  Gardner  and  J.  C.  Spencer, 
for  the  appellants ;  S.  Stevens,  for  respondents.  Application  to 
open  decree  of  affirmance,  in  each  of  these  causes,  and  to  permit 
the  appellant  to  come  in  and  argue  the  appeal,  denied  with  costs. 

Anthony  M.  Van  Bergen  v.  Ambrose  Baker  et  al*  H.  Hoqe- 
BooM,  for  complainant ;  K.  Miller,  for  defendants.  Application 
by  complainant  for  leave  to  amend  bill  granted :  with  leave  to 
him  to  file  a  supplemental  bill  also,  to  bring  before  the  court  any 
persons  not  made  defendants  by  the  original  bill  whose  interests 
have  changed  gince  the  commencement  of  this  suit 

Philip  Hart^  Jun.  v.  James  H.  Hooker  et  al,  C.  H.  Rich- 
ards, for  complainant ;  J.  Forstth,  for  defendants.  Exceptions 
to  master's  report  overruled,  with  costs.  Defendants  ordered  to 
jpay  those  costs,  together  with  the  costs  of  the  exceptions  to  the 
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answer  and  of  the  proceedings  thereon,  within  twenty  days  after  ser- 
vice of  the  taxed  bill ;  and  to  put  in  their  further  answer  within 
the  time  fiixed  by  the  master. 

William  Snediker  v.  Thomas  Pearson,  R.  F.  WmsLow,  for 
appellant;  N.  Hill  Jun.  for  respondent  Order  appealed  from 
reversed  with  costs. 

John  p.  Whiteman  et  oIy.  The  German  Reformed  Church  of 
the  City  of  New  York  et  al.  T.  Hastings,  for  complainants ;  O. 
L.  Barbour,  for  defendants.  Application  for  the  relaxation  of  the 
costs  of  opposing  a  special  motion.  The  costs  were  made  out  at 
$427  49.  The  vice  chancellor  taxed  them  at  $159  67,  which  in- 
cluded the  copy  of  1848  folios  annexed  to  an  affidavit ;  which  copy 
was  one  of  the  printed  error  books  used  upon  the  argument  of  a 
former  suit  in  the  court  of  errora  It  also  included  $5,  for  copies 
of  the  opinions  of  the  different  members  of  that  court  in  such  suit 
The  chancellor  said  that  a  short  affidavit  stating  the  substance  of 
the  pleadings  and  matters  of  controversy,  and  a  reference  to  the 
printed  report  of  the  case  in  this  court,  was  all  that  was  necessary, 
in  addition  to  what  is  stated  in  the  written  part  of  the  affidavit,  to 
bring  the  case  before  this  court  He  therefore  allowed  50  folios, 
in  addition  to  the  written  affidavit,  and  the  item  of  $5,  for  copies 
of  the  opinions ;  and  he  directed  the  bill,  as  taxed,  to  be  reduced 
to  the  sum  of  $5 1 ,3 1 .  Neither  party  to  have  costs  as  against  the 
other,  upon  this  application. 

Arthur  H.  Root  v.  Charles  L.  Safford  et  al.  J.  Rhoades,  for 
complainant ;  O.  L.  Barbour,  for  defendants.  Order  referring  it 
back  to  the  master  to  re-examine  the  defendant  C.  L.  Safibrd  as 
to  the  several  questions  which  are  decided  to  be  proper  to  be  ans- 
wered. Neither  party  to  have  costs  against  the  other  upon  this 
application. 

Frederick  W.  Aikin  et  aly  Eo^rs.  ^c,  v.  Henry  Morris.    D. 
Oardner  and  J.  0.  Spencer,  for  appellant ;  S.  Stevens,  finr  re- 
spondents.   Application  by  appellant  to  set  aside  a  decree  of  affirm-  jj^^^^  ^ 
ance.    Decided  that  mortgage  cases  of  the  fourth  class  are  entitled  merits  in  moit- 
to  a  preference  at  the  hearing  over  other  cases  of  that  class,  unless  the4th  dus. 
an  affidavit  of  merits  is  filed,  and  the  filing  thereof  noted  on  the 
calendar.    It  is  not  necessary  that  a  new  affidavit  should  be  filed 
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at  every  term  the  cause  is  noticed  for  hearing-  But  that,  to  de- 
prive the  complainant  of  the  preference  given  hy  the  91st  rule,  the 
defendant  must  see  that  the  fact  of  the  filing  of  such  an  aiSdavit 
is  duly  noted  upon  the  calendar  at  every  term. 

That  if  mortgage  causes  of  the  fourth  class  are  not  moved  at  the 
time  that  order  of  husiness  is  called  for,  they  lose  their  preference ; 
and  must  be  heard,  with  other  causes  of  the  fourth  class,  in  the 
order  in  which  they  are  placed  upon  the  calendar. 

That  the  preference  given  to  mortgage  cases  of  the  fourth  class, 
also  applies  to  such  cases  when  they  are  brought  before  the  chan* 
cellor  upon  appeal,  if  the  decree  of  the  vice  chancellor  was  in  fa- 
vor of  the  complainant.  But  where  the  decree  was  in  favor  of  the 
defendant  the  legal  presumption  is  that  the  decree  was  right;  and 
the  cause  will  not  be  entitled  to  a  preference,  although  no  affida* 
vit  of  merits  is  made  by  the  respondent.  That  in  case  the  decis- 
ion was  in  favor  of  the  complainant  in  the  foreclosure  suit,  a  new 
affidavit  of  merits  in  the  appeal  cause  must  be  filed,  as  well  as  no- 
ted on  the  calendar ;  or  the  respondent  will  have  the  right  to 
claim  a  preference  over  other  causes  of  the  fourth  class  when  that 
class  of  causes  is  reached. 

Motion  denied  with  costs. 
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DECISIONS  OF  THE  CHANCELLOR, 

APRIL  6,  1847. 

John  L.  Lcmrence  adnCr  S^c,  v.  William  Beach  Lawrence, — 
G.  M.  OoDEN,  for  respondent;  W.  B.  Lawrence,  appellant  in 
person.  The  order  of  the  vice  chancellor  allowing  the  fifth  ex- 
ception to  defendant's  further  answer,  for  impertinance,  affirmed, 
widi  costs. 

Theodore  Van  Heusen  et  al  y.  David  HwUmty  Jun.  L.  Bens- 
DicT,  for  complainants ;  Jas.  Edwards,  for  defendant  Applica* 
tion  to  discharge  ne  exeat,  granted,  on  defendant's  giving  the 
Qsaal  bond  with  sureties,  conditioned  to  render  himself  amenable 
to  the  process  of  the  court ;  or  upon  his  giving  a  consent  that  the 
bill  be  taken  as  confessed  &>c.,  under  the  191st  rule,  and  upon  fil- 
ing the  certificate  of  the  master  that  he  has  submitted  to  an  exam- 
ination before  him,  and  assigned  over  all  his  property  to  the  re- 
ceiver, and  in  either  event  defendant  directed  to  pay  $8  for 
costs  of  opposing  this  motion. 

Nicholas  Smith  v.  John  Bygert  L.  Ford,  for  appellant;  C. 
Grat,  for  respondent     Decree  appealed  from  affirmed  with  costa 

Benjamin  Bwrgiss  et  alv.  Jeremiah  Smith.  John  E.  Devei^ 
for  appellant ;  S.  D.  Van  Schaack,  for  respondents.  Appeal  firom 
an. order  of  the  late  vice  chancellor  of  the  first  circuit  denying  an 
application  to  dissolve  an  injunction.  Decided  that  this  court  has 
juriadiction,  and  will  entertain  a  bill  of  discovery  in  aid  of  the  pro*  ^^u^  S*Sd 

secution  of  a  civil  suit  in  a  sister  state,  or  a  foreign  tribunal,  or  in  of  &«nitin  afb- 

-*    r4u    TT    *  J  c^^.  reign  tribunal, 

a  conrt  of  the  United.  Statea- 
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IiyimctlonB  to     Hdd  also,  that  if  this  court  has  the  power,  it  must  be  a  yenr 
■lay  proceed  gs  '^         '  ^ 

in  sitftB  in  o£-  special  case  to  induce.it  to  break  over  the  rule  of  comity  and  of 

policy  which  forbids  the  granting  of  an  injunction  to  stay  the  pro- 
ceedings in  a  suit  which  has  already  been  commenced  in  a  court 
of  competent  jurisdiction  in  a  sister  state. 

Order  appealed  from  reversed;  and  injunction  dissolved  with, 
costs. 

Samuel  A.  Thicker  v.  Ephraim  A.  Tucker  et  al,  S.  Stevens, 
for  complainant ;  H.  M.  Collier,  for  defendants.  Motion  to  open 
order  closing  proofs  denied  as  to  defendant  Hyslop,  with  $8  costs ; 
and  granted,  as  respects  Griffin,  so  far  as  to  allow  testimony  to  be 
taken  as  between  him  and  the  complainant  only,  until  the  15th  of 
May  next ;  on  payment  of  costs. 

Joseph  Smith  Perry  v.  Jane  Amamda  Perry.  J.  Rhoades,  for 
complainant ;  L.Benedict,  JuN.for  defendant  Application  by  de^ 
fendant  for  an  allowance  to  be  paid  to  her  by  the  complainant,  to 
enable  her  to  examine  and  cross  examine  witnesses  before  the 
master,  upon  a  reference  to  take  proof  of  the  facts  and  circum- 
stances stated  in  a  bill  for  a  separation ;  after  the  same  had  been 

Bflictof  Bufler-  taken  as  confessed.     The  Chancellor  decided  that  after  such  a  bill 

inff  •  biU  for  & 

wMntiontobehas  been  suffered  to  be  taken  as  confessed,  the  charges  in  the 

taken  as  con-  ^^jy^  ^^^  ^jj  ^^  purposes  of  the  suit,  so  far  as  relates  to  alimony,  or 
to  an  allowance  for  the  expenses  of  the  defence,  are  to  be  taken 
as  true.  That  the  reference  to  the  master,  in  such  a  case,  is  only 
to  satisfy  the  conscience  of  the  court  that  there  is  no  collusion 
between  the  parties ;  and  not  to  protect  the  rights  of  the  defendant 
That  even  if  the  complainant  should  fail  to  establish  the  fects 
charged  in  the  bill,  by  legal  evidence,  the  defendant  will  not  be 
entitled  to  a  decree  for  costs,  upon  a  dismissal  of  the  bill,  under 
such  circumstancea 

Upon  a  reference  of  this  nature,  the  rights  of  the  defendant  are 
the  same  whether  the  charges  in  the  bill  are  admitted  in  the  an- 
swer, or  are  admitted  by  neglecting  to  answer.  And  if  the  defen- 
dant thinks  proper,  she  may  attend  and  cross  examine  the  wit- 
nesses of  the  complainant,  or  produce  evidence  on  her  part  Bat 
it  must  be  at  her  own  expense,  and  not  at  the  expense  of  her  hus- 
band. And  the  master  is  not  bound  to  take  testimony  for  her, 
without  compensation. 

Motion  denied  with  costs  to  be  taxed ;  and  complainant  to  be 
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allowed  to  retain  such  costs  out  of  the  allowance  heretofore  direct- 
ed to  be  paid  by  him  to  the  defendant  for  alimony  pending  the 
suit 

Charles  ji.  Williamson  and  wife  et  aiv.  Hiekson  W.  Field  et 
al.  J.  L.  WnrrE  &  John  Jay,  for  appellapts;  D.  D.  Field, 
for  respondents.  Application  by  defendants  to  stay  proceed- 
ings upon  a  decree  of  the  late  assistant  vice  chancellor  of  the  first 
circuit,  until  the  decision  of  the  chancellor  upon  their  appeal  from 
such  decree.  Order  directing  proceedings  to  be  stayed,  upon 
terms.  Appellants  to  pay  respondents  costs  of  opposing  this  mo- 
tion. 

Daniel  Mieklethwaite  etaly.  Joseph  Rhodes.  WiUiam  Wi2Un- 
son  y.  The  Same.  Abraham  Ward  y.  The  Same.  William  Smith 
the  yownger  v.  The  Same.  S.  D.  Van  Schaack,  for  appellant ;  J. 
Rhoabes,  for  respondents.  Motion  to  dismiss  appeals  denied. — 
Costs  to  abide  the  event. 

William  Ba/rd  et  al  v.  Ahram  I,  Fort  et  aL  S.  Stevens  &  J. 
Rhoades,  for  complainants ;  O.  Clark  &  N.  Hill  Jun,  for  de- 
fendants. Application  by  defendants  to  open  the  order  taking 
the  bill  as  confessed  against  them.  Motion  denied  as  to  all  the 
applicants  except  Mrs.  Fort,  with  costs  to  be  taxed  ;  and  granted 
as  to  her ;  unless  the  complainants  shall  stipulate  that  the  decree 
shall  be  so  entered  as  to  protect  her  rights  in  that  part  of  the  pre- 
mises included  in  the  mortgage. 

John  Bennett  v.  PoUy  Byrne  et  al.  M.  T.  Retnolbs  &  J.  Van 
Vleck,  for  appellants ;  H.  Hooeboom,  for  respondents.  Orders 
appealed  from,  reversed ;  and  proceedings  remitted  to  the  surro- 
gate with  directions  to  him  to  appoint  the  appellant  the  guardian 
of  the  person  and  estate  of  the  infant,  upon  his  giving  security. — 
The  costs  of  the  guardian  ad  litem  of  the  infant,  and  of  the  appel- 
lant, directed  to  be  paid  out  of  the  personal  estate  of  the  infant. 

WiUiam  A.  F.  Pentz  v.  Ezra  Hawley  et  al.  R.  W.  Peok- 
HAM,  for  complainant ;  J.  Van  Vleck,  for  defendanta  Applica- 
tion for  a  retaxation  of  the  defendants'  costs,  upon  the  dismissal  of 
the  complainant's  bill  with  costs-  Decided  that  where  the  sche- 
dules annexed  to  several  answers  of  different  defendants  are  the 
same,  only  one  charge  for  the  draft  should  be  allowed.  That 
where  notice  of  a  special  motion  is  given,  and  the  motion  stands 
over  to  another  day,  the  party  is  entitled  to  a  charge  for  solicitor's 
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and  counsel  fees  for  attending  to  argue  the  motion  when  it  was 
not  brought  on,  $2  50,  and  93  50  for  the  term  at  which  the  mo- 
tion was  finally  argued.  The  sum  of  (1 12  13  directed  to  be  de- 
ducted from  the  bill  of  costs  as  taxed.  Neither  party  to  have  costs 
as  against  the  other,  upon  this  application. 

The  Same  v.  The  Same.     The  like  order. 
Comminionof     In  the  matter  of  Charles  Burr^  a  Iwnaiic.     This  was  a  petition 
•uflpended  par-  ^y  ^^  lunatic,  to  supersede  the  commission  of  lunacy  issued  against 
hinif  so  far  as  to  enable  him  to  make  a  will  disposing  of  his  estate, 
in  case  of  his  death.     The  petition,and  the  affidavits  accompanpng 
the  same,  stated  that  the  petitioner  was  so  far  restored  that  he  was 
competent  to  make  a  judicious  and  valid  disposition  of  his  estate 
by  last  will  and  testament     The  Chancellor,  having  examined 
the  petitioner  personally  became  satisfied  that  the  general  state  of 
his  mind  had  greatly  improved  since  the  finding  of  the  inquisition ) 
and  that  if  a  commission  should  be  issued  against  him  at  this  time 
he  would  not  probably  be  found  to  be  a  person  of  unsound  mind. 
And  he  decided  that  the  court  has  the  power  to  suspend  the  pro- 
ceedings against  a  lunatic  partially,  without  discharging  the  same 
entirely ;  retaining  the  control  of  his  property  so  far  only  as  may 
be  deemed  necessary  to  protect  the  same  for  his  benefit. 

Order  to  discharge  petitioner  from  the  commission  and  inquisi- 
tion,  and  from  the  control  of  his  committees,  so  far  as  to  permit  him 
to  make  a  will  under  the  advice  and  with  the  sanction  of  the  vice 
chancellor  of  the  fourth  circuit;  which  will  he  is  to  be  at  liberty 
to  revoke  and  cancel  entirely  without  such  sanction.    But  he  is 
jiot  to  revoke  it  in  part,  or  to  make  a  new  will,  without  the  advice 
or  sanction  of  such  vice  chancellor,  or  of  one  of  the  judges  of  the 
new  supreme  court ;  until  the  control  of  his  property  shall  be  ful- 
ly restored  to  him,  or  until  the  further  order  of  this  court.     Order 
to  be  without  prejudice  to  the  rights  of  petitioner's  heirs  at  law  or 
next  of  kin,  to  contest  the  validity  of  any  will  to  be  made  by  him. 
George  Coriies  et  al  Y.Ichabod  Andrews  et  al.     C.  Humfhrbt, 
for  appellants ;  C.  C.  Egan,  for  respondents.    Decree  appealed 
affirmed  with  costs. 

Eliphalet  Hall  v.  Henry  Fisher  et  al.  G.  A.  Sdcv ons,  ibr 
complainant ;  A.  C.  Hand,  for  defendants.  Application  to  amend 
bill  of  complaint  granted.  Amendments  to  be  made  by  incorpo- 
rating them  into  the  draft  of  the  original  bill,  and  engro68i|ig  and 
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filing  the  same,  after  the  amended  bill  siiall  have  been  sworn  to 
by  the  complainant.  Amended  bill  to  be  filed  and  served  within 
forty  days,  and  complainant  to  pay  $15  for  the  costs  of  opposing 
motions  to  amend ;  together  with  the  taxable  costs  of  the  former 
answer  of  the  defendants,  in  case  they  shall  elect  lo  put  in  a  new 
answer. 

Henry  Fisher  v.  ELifhaUt  Hall  et  al,  A.  C.  Hand,  for  com- 
plainant ;  G.  A.  Simmons,  for  defendants.  Application  by  defend- 
ants to  dissolve  injunction.  Injunction  directed  to  be  retained  un- 
til the  further  order  of  the  court ;  imless  the  defandents  elect  to  give 
security  by  bond,  in  the  penalty  of  91000,  with  two  sureties,  to  ac- 
count for  all  ore  which  shall  be  taken  by  them  from  the  premises, 
and  to  pay  the  complainant  for  the  same,  or  such  portion  thereof 
88  may  eventually  be  determined  to  belong  to  the  complainant — 
Costs  to  abide  the  event 

Alfred  Freetnan  v.  John  Warren  et  al.  H.  P.  Allen,  for  com- 
plainant ;  D.  Cadt,  for  defendants.  Application  by  Adam  A.  Nes- 
tle and  Jonas  Nestle  to  set  aside  the  order  taking  the  bill  as  confessed 
against  them,  and  die  decree  entered  thereon,  and  to  allow  defendant 
A.  A.  Nestle  to  put  in  an  answer  setting  up  his  discharge  under  the 
bankrupt  act.  The  Chancellor  said  it  was  through  his  own  neg- 
ligence that  the  defendant  did  not  set  up  his  discharge  as  a  techni- 
cal detence,  in  season ;  and  that  having  omitted  to  do  so  when  he 
had  an  opportunity,  the  court  ought  not  to  let  him  in  now,  to  make 
a  defence  in  which  there  are  no  merits.  Application,  as  to  him, 
denied  with  costs.  Decree  directed  to  be  so  far  opened  as  to  allow 
Jonas  Nestle  to  make  a  defence ;  but  without  interfering  with  the 
decree  so  as  to  prevent  complainant  from  collecting  his  debt  and 
costs  out  of  any  property  of  either  of  the  other  defendants.  A  new 
copy  of  J.  Nestle's  answer  directed  to  be  served  upon  complainant's 
solicitor,  and  complainant  to  be  at  liberty  to  file  a  replication  there- 
to. As  between  these  parties,  neither  is  to  have  costs  as  against 
the  other  upon  this  application. 

Anna  Mamam  Mrria  v.  Jacob  Harsen  et  al.  W.  S.  Johnsozv» 
db  Geo.  Wood,  for  appellant ;  J.  W.  Gerakb,  for  respondenta— *. 
Appeal  from  a  decree  of  the  late  vice  chancellor  of  the  first  cir-. 
cuit.  The  chancellor  came  to  the  conclusion  that  the  testator  Ja- 
cob Harson  was  perfectly  competent  to  make  a  will ;  and  that  his. 
last  will  was  duly  executed.    Decree  appealed  from  affinnedi 
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with  costs  to  be  paid  to  the  several  respondents,  or  their  sohcitors 
or  guardians  ad  litem,  except  as  to  defendants  Fay  and  wife. 

Randall  S.  Street  etalY.  Levi  McKeen  et  al.  Application  of 
Levi  McKeen  for  the  payment  to  him  of  9100  paid  into  court  in 
this  cause,  denied. 

Abraham  Spear,  ExW  Spc.  v.  Joseph  Tinkham  ei  al.     T.  R. 
Strono,  for  appellant.     Appeal  from  sentence  and  decree  of  the 
surrogate  of  Ontario  county,  upon  the  final  settlemant  of  the  ae- 
count  of  the  appellant  as  the  executor  of  J.  Tinkham  deceased.-^ 
Ezecuton        The  chanceUor  decided  that  where  an  executor  mixes  up  the  trust 
ble  with  inter-  funds  with  his  own,  or  neglects  to  keep  regular  accounts  of  the  in- 
^^'  vestments,  and  interest  received  upon  such  funds,  he  ought  to  be 

charged  with  interest  as  if  the  fund  had  been  kept  invested  upon 
interest  payable  periodically  and  the  payments  made  from  the  in- 
terest and  principal  received  when  the  payments  from  the  trust 
fund  are  made.     And  that  interest  should  not  be  computed  upon 
the  capital  fund  for  a  term  of  years,  with  a  deduction  of  the  pay- 
ments, and  interest  on  such  payments. 
Rights  of  ten-      That  as  a  general  rule,  where  there  is  a  bequest  of  the  whole  of 
pnaonia  pro^    ^^  testator's  personal  estate,  or  the  residue  thereof  after  payment 
per^.  of  debts  and  legacies,  to  one  person  for  life,  with  a  remainder  to 

others  after  the  termination  of  such  life  estate  therein,  the  whole 
must  be  converted  into  money  by  the  executor,  and  invested  in 
permanent  securities,  and  the  income  paid  over  to  the  person  en- 
titled  to  the  life  estate. 

That  the  rule  is  the  same  where  the  residuary  bequest  for  lite, 
or  for  a  limited  term,  embraces  articles  not  necessarily  consumed  in 
the  using — such  as  furniture,  books,  plate,  &c.— as  well  as  property 
which  must  be  so  consumed ;  unless  the  will  contains  indications 
of  an  intention  on  the  part  of  the  testator  that  the  legatee  for  life 
shall  enjoy  the  property,  or  some  particular  part  thereof,  in  its 
then  state. 

That  whenever  specific  articles,  not  necessarily  consumed  in 
using,  are  bequeathed  to  a  legatee  for  life,  with  a  limitation  over, 
and  without  any  direction  to  the  executor  to  hold  them  in  trust  for 
the  remainder  man,  the  executor  is  authorized  to  deliver  the  same 
to  the  person  entitled  to  a  life  estate  therein ;  taking  from  suck 
person  an  inventory  and  receipt  specifying  that  such  articles  only 
belong  to  the  first  taker  for  life,  and  afterwards  to  the  legatee  who 
is  entitled  to  them  in  remainder. 


73 

Sentence  and  decree  appealed  from  affirmed ;  and  proceedings 
remitted. 

John  R.  Pitkin  v.  The  Long  Island  Rail  Road  CompoM/. — 
J.  H.  Raymond,  for  appellant ;  W.  C.  Notes,  for  defendants.^- 
Decree  of  the  vice  chancellor  dismissing  complainant's  bill,  affirm- 
ed with  costs. 

Levi  M.  Rexford  et  oZy.  Jonathan  G-  Widger  ei  al.    H.  Van- 
deb.  Ltn,  for  appellants;  A.  Bi&dsall,  for  respondents.     Appeal 
from  an  order  of  the  late  vice  chancellor  of  the  sixth  circuit  setting 
aside  two  judgments  by  confession  in  favor  of  the  defendants 
against  G.  Randall,  on  the  ground  of  usury.     Decided  that  a  sub- 
sequent mortgagee  of  premises  covered  by  judgments  which  are  Sabsequent 
alleged  to  be  usurious,  is  not  a  borrower,  within  the  meaning  ^JJJf^^i^' 
the  revised  statutes  and  the  act  of  1837  respecting  usury.     And  affainat  usuy, 
that  he  cannot  file  a  bill  in  this  court  to  be  relieved  against  the  ing  to  pay  what 
usurious  incumbrances  upon  the  premises  without  paying,  or  (^er-  ^^^** 
ing  to  pay,  what  is  equitably  due. 

Decree  reversed  with  costs ;  and  bill  dismissed  with  costs,  and 
the  injunction  dissolved. 

Frederick  Fitch  appellant  v.  John  A  Witbeck  et  al,  respondents, 
J.  Rhoades,  for  appellant.  Order  of  the  surrogate  of  Rensselaer 
county  directing  the  sale  of  the  real  estate  of  J.  J.  Van  Alstyne 
deceased,  reversed ;  and  petition  dismissed. 

Lewis  Cwtis  et  alv.  Jvdiah  Ellsworth  et  al.  Judiah  EUsfWorik 
V.  Lewis  Owrtis  et  al.  W.  C.  Notes,  for  petititoner ;  J.  Ells- 
worth, in  person.  Application  by  Palmer,  special  receiver,  to 
compel  Ellsworth  to  refund  the  sum  of  $221  71  received  by  him 
as  costs  in  the  last  entitled  suit,  denied ;  on  the  ground  that  petition- 
er was  not  a  party  to  the  suit. 

Robert  Buchan  v.  Palmer  Sumn^  et  al.  W.  J.  Hoppin  &  S. 
C.  Williams,  for  appellants ;  H.  Holden  &  X  T.  Bradt,  for  re- 
spondent. Decretal  order  or  the  late  vice  chancellor  of  the  first 
circuit  afilrmed,  with  costs. 

Samuel  S.  Thorn  ei  alY,  Nicholas  Devereux.  W.  Tract,  for 
complainants ;  D.  Cast  &  H.  Spencer,  for  defendant  Motion 
f(»r  preliminary  injunction  denied.  Costs  to  abide  the  event  of  the 
suit 

Eb&nezer  Wiswall  etaly.  Danid  T  WoMdeU.  S.  Stevens,  (b 
M.  T.  Retnolds,  for  appellents ;  J.  p.  Willard  &  A.  Taber, 
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for  respondenta  Order  of  the  vice  chaiiceUor  of  the  third  circuit 
dissolving  an  injunction  which  restrained  the  defendant  from  keep- 
ing a  skifl  ferry  at  Troy,  affirmed  with  costs.  The  Chancellor 
holding  that  an  injunction  should  not  he  granted  until  the  com- 
plainants have  estahlif  hed  their  right  by  a  suit  at  law ;  or  in  a  soil 
to  be  brought  under  the  direction  of  this  court. 

Abraham  Htvrringtcn  v.  Edmond  B.  BigtUn/o,  A.  Becker, 
for  complainant ;  S.  Crippen,  for  defendant  Motion  to  dismias 
appeal,  denied ;  without  rosts  to  either  party. 

The  Same  v.  The  Same,  Motion  by  appellant  to  stay  the  pro- 
ceedings on  decree  appealed  from,  until  the  decision  shall  be 
made  upon  the  appeal.  Order  directing  motion  to  be  denied  with 
$12  costs,  in  case  the  respondent  shall,  within  twenty  days,  file 
with  the  register  a  bond  to  the  appellant  in  the  penalty  of  $700, 
with  two  sufficient  sureties,  conditioned  to  refund  to  appellant  the 
amount  of  costs  which  be  collected  on  the  execution  in  case  the 
decree  shall  be  reversed  as  to  the  costs,  with  interest  But  if  the 
re^ndent  fails  to  file  such  bond,  then  if  the  appellant,  within 
thirty  days  afler  the  time  for  giving  such  bond  has  expired,  shall 
execute  and  file  with  the  register  a  bond  to  the  respondents  in  the 
penalty  of  $700  conditioned  that  if  the  appellant  shall  fail  to  pro- 
secute his  appeal,  or  if  the  same  shall  be  dismissed  or  discontinu- 
ed, or  if  the  decree  appealed  from,  or  any  part  thereof,  shall  be 
Affirmed,  then  that  the  appellant  will  pay  the  amount  directed  to 
be  paid  by  such  decree,  or  the  part  thereof  as  to  which  it  shall  be 
affirmed,  and  all  damages  awarded,  dec,  then  all  proceedings  to 
be  stayed.  In  that  event,or  in  caes  the  appellant  shall  not  give  such 
bond,  he  is  to  pay  to  the  respondent  twelve  dollars  for  his  costs  of 
.apposing  this  application. 

Catherine  L.  StwyvesaaU  y .  Charles  Henry  Hall  et  al.  John  An- 
THON,  for  appellant ;  Haiolton  Fish,  for  respondant&  Decree  of 
the  vice  chancellor  of  the  first  circuit  afiirmed  with  costs. 

Thoffias  H  Hodgkinson  v.  The  Long  Island,  Mail  Road  Cam- 
f&ng,  W.  SiLLiUAN,  for  appellant ;  H.  F.  Clark  db  D.  P.  Hall, 
for  respondentSL  Ord^  of  the  vice  chancellor  of  the  first  circuit 
denying  an  application  for  an  injunction  to  restrain  the  defendaata 
from  completing  the  tunnel  in  Atlantic  street  Brooklyn,  and  from 
using  the  same  &c.,  afiSrmed  with  costs. 
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Samuel  Douglass  v.  William  Rhodes  et  al.     A.  Hakrison,  for 
complainant ;  H.  Hagner,  for  defendants.     Application  to  appoint 
a  receiver  of  certain  wood  claimed  by  the  complainant  as  partner- 
ship property.     The  bill  showing  a  case  of  joint  tenancy,  for  oco- 
partnership,  in  the  wood  and'in  the  cutting  thereof,  and  the  affida- 
vits in  opposition  not  disproving  that  fact,  Ae  chancellor  said  it  was 
necessary  for  the  interest  of  both  parties  that  a  receiver  sahould  be 
appointed  to  sell  the  wood  and  convert  it  into  money,  to  abide  the 
event  of  the  suit ;  inasmuch  as  the  parties  could  not  agree  among 
themselves  in  respect  to  the  management  and  sale  of  the  property. 
Order  of  reference  to  a  master  to  appoint  a  receiver ;  and  re- 
ceiver directed  to  sell  the  wood.     Costs  to  abide  the  event  of  suit. 
Charles  S.  Mooers  et  al.  v.    Wooster  Saunders  et  (d.     A.  C. 
Moore,  for  complainants ;  W.  F.  Haile,  for  defendants.     This 
was  an  application  by  a  part  of  xhe  defendants  who  were  charged 
with  costs  by  the  decree,  for  a  re-taxation  of  such  costs.     The  ap-  lu-tazation  of 
plication  not  having  been  made  until  nearly  three  years  after  the  ^^^  longS 
costs  were  taxed,  and  after  the  same  had  been  actually  paid  over  ^y,  ^^^Jd'wn 
to  the  complainant's  solicitor  under  the  decree,  the  chancellor  con-  haa  been  paid, 
sidered  that  a  fatal  objection  to  the  motion. 

Held  also  that  where  a  bill  of  costs  is  objected  to,  upon  the  tax-  Objections 

ation  thereof,  on  the  ground  of  the  prolixity  of  the  {headings  or  tionofcoatsifor 
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^taSn^ '"  dA.  depositions,  the  party  objecting  should  point  out  the  particular  parts 
positions,  must  of  such  pleadings  or  depositions  which  are  deemed  objectionable 
^Stf     parts  on  that  ground ;  so  as  to  give  the  opposite  party  an  opportunity  to 
objected  to.      explain,  by  affidavit  or  otherwise,  why  the  part  objected  to  was 
considered  necessary.     And  if  the  pleadings  or  depositions  are 
manifestly  impertinent  upon  their  face,  as  to  any  particular  alle- 
gations or  statements  contained  therein,  the  taxing  officer  should 
be  pointed  to  the  impertinent  matter  by  a  reference  to  the  folios  in 
which  it  is  to  be  found. 
Motion  denied ;  but  without  costs. 

Jb(2am  PUmck  v.  lioac  M,  Schermerhom  et  al.    J.  Rhoades,  for 
complainant ;  I.  Harris,  for  defendants.    Application  for  the  ap- 
pointment of  a  receiver  of  the  property  of  the  judgment  debtor  of 
the  complainant,  and  also  of  certain  property  assigned  by  him  to 
What  amoiints  his  co-defendant     The  Chancellor  decided  that  an  assignment  by 
JJg^Saient  ^  which  the  assignor  attempts  \q  appropriate  a  part  of  his  property 

a  ^ton  pro-  f^  the  use  of  his  wife,  to  pay  a  claim  which  she  could  not  have 
perty.  . 

recovered  from  him,  by  any  suit  or  proceeding,  is  void  as  against 
creditors  of  the  assignor,  provided  his  property,  at  the  date  of  the 
assignment  was  not  sufficient  to  pay  all  his  other  debts,  as  well  as 
the  claim  of  his  wife,  so  far  as  it  was  secured  by  the  assignment ; 
inasmuch  as  such  an  assignment  would  deprive  the  creditors  of  the 
power  of  ever  obtaining  payment  of  their  debts. 

Hdd  also,  that  under  the  section  of  the  statute  declaring  it  fraud- 
ulent for  a  debtor  to  make  an  assignment  of  his  property  for  the 
purpose  of  delaying  creditors,  if  a  person  has  sufficient  means  to 
pay  all  his  debts,  it  is  a  fraud  upon  his  creditors  for  him  to  assign 
all  his  property  to  an  assignee,  and  to  authorize  him  to  employ 
the  proceeds  thereof  in  defending  suits  which  may  be  brought 
against  the  assignor  by  his  creditors,  to  recover  their  debts. 

A  power  in  an  assignment,  to  the  assignee  to  lease  or  mortgage 
the  estate  assigned  is  void. 

And  so  is  a  reservation  of  the  right  in  the  assignor  to  name  the 
successor  of  the  assignee  in  case  he  shall  wish  to  resign  the  trust  j 
because  it  may  deprive  the  court  of  the  power  to  remove  the  trus- 
tee and  appoint  another  in  his  place,  upon  the  application  of  cred- 
itors. 

Application  granted,  as  to  the  assigned  property  other  than  that 
embraced  in  the  assignment  of  1842  and  in  the  assignment  to  Mc 
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Croffin  ;  unless  the  defendants  shall  give  security  for  payment  of 
the  complainant's  debt  and  costs  if  he  succeeds  in  obtaining  a  dt» 
cree  setting  aside  the  assignment  of  1844. 

The  Mohawk  Bank  v.  Isaac  M.  Scherfnerhom  et  al,  J. 
Rhoabes,  for  complainant;  I.  Harris,  for  defendanta  Applica- 
tion to  open  default,  and  set  aside  decree,  denied  with  costs. 

Iieyfis  Curtis  et  a^  y.  David  Leamtt,  receiver  ^c.  et  al.  David 
Leavittj  receiver  v.  Lewis  Curtis  et  al.  B.  W.  Bonnet,  for  peti- 
tioner; G.  N.  TiTUs,  for  Leavitt;  W.  C.  Notes,  for  trustees. — 
Order  authorizing  special  receiver  to  pay  the  necessary  counsel 
fees  incurred  in  those  suits  which  he  has  adopted,  and  carried  on 
in  the  names  of  the  trustees,  out  of  the  funds  in  his  hands  arising 
from  any  of  those  suits. 

In  the  matter  of  the  Croton  Insurance  Company.  J.  N.  Tatlor,  ^^. 
for  petitioner.  This  was  an  application  by  the  receiver  of  an  in-  poratton. 
solvent  Company  for  leave  to  re-insure  the  risks  of  the  corporation ; 
for  leave  to  compromise  claims  against  it ;  and  for  leave  to  pay 
the  officers  of  the  company  their  salaries,  in  full.  The  Chancel- 
lor decided  that  the  officers  of  the  institution  were  not  entitled  to 
any  preference,  in  payment,  over  other  creditors;  but  he  directed 
the  receiver  to  allow  them  only  the  amounts  due  to  them  up  to 
the  time  of  his  appointment,  as  debts  to  be  paid  rateably  with 
other  creditors. 

The  order  also  allowed  the  receiver  to  compromise  doubtful 
claims  against  the  company,  by  the  allowance  of  so  much  thereof 
as  he  may  deem  just  and  equitable ;  and  to  submit  any  such 
claim  to  arbitration,  as  provided  for  in  the  statute.  Receiver 
also  allowed  to  compromise  with  debtors  of  the  corporation  who 
are  unable  to  pay  in  full,  upon  the  receipt  of  a  part  of  the  amount. 

So  much  of  the  application  as  asks  for  leave  to  re-insure  the 
risks  of  the  company,  denied. 

John  S.  Taylor^  v.  Harmon  Bruen  et  al     W.  Watson,  for  ap- 
pellant; A.  Taber,  for  respondent.     Appeal  from  an  order  of  the 
vice  chancellor  of  the  first  circuit  denying  an  application  to  dis-  „„ 
solve  an  injunction.     Decided  that  the  9ixth  section  of  the  title  to  an    illegal 
of  the  revised  statutes  relative  to  unauthorized  banking  (1  R.  S.  office°*of  dS 


712)  applies  to  foreign  as  well  as  to  domestic  corporations;   and^^^  ^**thi* 


'     "*  "^  *  '  posit    in    tills 

foreign  corporations  are  still  prohibited  irom  keeping  any  office  in  State  by  a  for- 

this  state  for  the  purpose  of  receiving  deposits  or  for  discounting  JjJ^.    corpora- 
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notes  or  bills.     That  where  such  a  corporation  authorizes  one  of 
its  officers,  or  an  agent,  to  attend  from  time  to  time  at  certain 
known  places  for  the  purpose  of  receiving  deposits,  or  for  the  pur- 
pose of  discounting  notes  or  bills  with  the  funds  of  the  corporation^ 
and  for  its  benefit,  such  known  places  of  attendance  are  to  be  con- 
sidered as  the  offices  of  discount  and  deposit  of  the  corporation  il- 
legally kept  for  the  purposes  prohibited  by  the  statute. 
6   "T^^"?^     -^  defendant  is  not  bound  to  answer  or  disclose  any  facts  show- 
jfULtB  himself    ing  that  he  has  been  guilty  of  any  thing  for  which  he  is  liable  to 
an  indictment,  or  which  can  subject  him  to  a  penalty  or  forfeiture. 
J***"*  feSSm     ^  *  person,  acting  as  the  agent  and  president  of  a  foreign  cor- 
boqxmtion      poration,  carries  on  the  business  of  discounting  notes  and  bills  in 
b^r  penalties  this  State  for  its  benefit,  by  attending  at  certain  known  places  in 
imder  Mtttindn-  ^^  ^jjjy  ^f  jijg^  Yorkj  with  the  fluids  of  such  corporation  for  that 

purpose,  and  discounting  accordingly,  he  renders  himself  personal- 
ly liable  to  the  penalty  prescribed  by  the  seventh  section  of  the 
title  of  the  revised  statutes  relative  to  unauthorized  banking  (1  R. 
S.  712.) 

Order  appealed  from  reversed,  and  injunction  dissolved,  with 
costs. 

C.  T^ifU  Spear  et  al  v.  Charles  WarOdl  et  al.    S.  P.  Nash,  for 
cpmplainants ;  H.  F.  Clark,  for  defendants     This  case  came 
before  the  court  upon  an  application  by  the  defendant  H.  B.  War- 
dell  to  dissolve  an  injunction ;  and  upon  a  press  motion  on  the  part 
u!^iee  mi(^  of  the  complainants  for  the  appointment  of  a  receiver.     The  Chan- 
non-impriflon-  cellor  decided  that  the  assignee  of  a  debtor's  property  under  the 
16th,  17th  and  18th  sections  of  the  non-imprisonment  act  of  April 
1831  takes  such  property  as  a  trustee  for  the  benefit  of  all  the 
creditors  of  the  assignor  rateably ;  and  not  for  the  benefit  of  the 
particular  creditor  who  has  sued  out  a  warrant  against  the  assign- 
or ;  or  even  for  the  particular  class  of  creditors  who  were  in  a  sit- 
uation to  sue  out  a  warrant  against  him.    In  other  words  the  act 
is  based  upon  the  principle  that  equality  among  creditors,  in  the 
^JjJ'^  ^•^    case  of  an  insolvent  debtor,  is  equity.     And  the  fimudulent  debtor, 
proceedings      pending  the  proceedings  against  him  by  one  or  more  creditors  for 
offorfraudjun-  an  actual  or  intended  fraud,  is  not  permitted  to  assign  or  dispose 
iSrhec^not  ^^^  property,  or  any  part  of  it,  for  the  purpose  or  with  a  view 
give  prefer-     to  give  a  preference  to  other  creditors.     But  he  is  to  be  discharged 
from  imprisonment  upon   paying  or  securing  the  payment  of  the 
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creditors  who  have  proceeded  against  him ;  or  retaining  his  pro- 
perty in  its  then  situation  until  they  have  had  a  reasonable  time 
to  exhaust  their  remedies  at  law  and  to  file  a  creditor's  bill  to 
reach  his  property ;  or  upon  making  an  assignment  of  his  proper- 
ty to  such  assignee  as  may  be  appointed  for  that  purpose  by  the 
judge  before  whom  the  proceedings  are  had,  for  the  benefit  of  all 
his  creditors  rateably. 

It  is  not  a  fraud  upon  the  act,  U  seems,  for  the  debtor,  pending  li**/*®*  •  ^ 
the  proceedings  against  him,  to  make  a  general  assignment  of  all  act  for  a  debtor 
his  property,  with  proper  in  ventories  showing  the  particulars  there-  ^^f"' 
of  and  the  names  of  his  creditors  with  the  amounts  due  to  them  ^^^^ 
respectively,  to  a  proper  and  responsible  assignee,  for  the  benefit 
of  all  his  creditors  rateably ;  giving  to  such  assigKee  the  same  au- 
thority to  convert  the  property  into  money  and  to  apply  it  to  the 
pa3rment  of  his  debts,  and  for  the  same  compensation  which  an 
assignee  appointed  under  the  act  would  be  entitled  to. 

But  any  other  disposition  of  his  property  would  be  a  fraud  upon  What  to  a  fraud 
^  ^  *^    '^     J  '^      upon  the  non- 

the  act,  and  would  render  the  assignment  void  as  against  the  pro- impriaomnept 
secuting  creditors.     And  the  debtor  who  has  been  guilty  of  such  ^^' 
a  fraud  ought  not  to  be  discharged  from  imprisonment  on  making 
a  mere  formal  assignment  6f  his  property  afterwards. 

Creditors  by  judgment  merely  cannot  file  a  bill  in  this  court  to  Right  ofjudg- 
set  aside  an  assignment  by  the  judgment  debtor,  even  though  it  is  to^apply  to  set 
in  fact  fraudulent  as  against  them.    If  such  an  assignment  embra-  ^^^    assign- 
ees any  real  estate  upon  which  the  judgment  was  a  lien,  it  will 
not  prevent  the  judgment  creditors  from  selling  the  property  under 
execution  upon  their  judgment,  which  judgment,  upon  its  &ce, 
overreached  the  assignment    And  as  to  personal  property,  judg- 
ment creditors  cannot  file  a  bill  to  set  aside  an  assignment  thereof^ 
until  an  execution  has  been  issued  and  returned  unsatisfied. 

Order  to  dissolve  injunction.    Motion  for  receiver  denied,  with 
$15  costa 
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Hay  5i4t]|. 

Valerius  Southworth  v.  Ca/rdvns  L.  YdU  etoL  A.  Bascoh, 
for  appellants;  J.  Rhoades,  for  respondents.  Decided  that  no 
appeal  lies  from  an  order  granting  or  denying  interlocutory  cost& 
Appeal  dismissed,  with  $15  cost  to  be  paid  by  appellanta 

In  the  matter  of  Abel  Childs^  an  habUual  drunkard.  H. 
EvAKTs,  for  appellant ;  W.  W.  Seymour,  for  respondent  Order 
appealed  from  affirmed ;  with  costs  to  be  paid  by  the  committee 
out  of  the  estate  in  his  lands. 

William  Butcher  etalr,  Emanuel  Bmheimer  etoL  J.  Rhoades, 
for  appellant;  N.  Hu.l  Jun.,  for  respondent.  Order  appealed 
from  affirmed  with  costs. 

Aaron  L.  Reid  et  ai  v.  John  Peters  Jun,  J.  Rhoabes,  for 
complainants ;  J.  A.  Colliee,  for  defendant  Application  by  de- 
fendant to  open  an  order  to  close  the  proofs^  and  to  let  him  in  to 
furnish  the  names  of  witnesses,  and  to  examine  them.  Decided 
that  the  court  will  not  open  a  regular  order  to  close  the  proofs  in 
a  creditors  suit,  for  the  mere  purpose  of  enabling  the  defendant  to 
show  that  he  has  no  property,  and  to  obtain  a  decree  against  the 
complainant  for  costs. 

Motion  denied,  with  $15  cost 

Jana  Wilkes  etalv,  Albert  Brisbane  et  al.  M.  Fillmobe,  for 
the  People's  Bank ;  J.  Van  Buren,  for  J.  Brisbane,  and  G.  Bris- 
bane. Application  to  set  aside  a  master's  sale  of  property  under 
^OToperty  un-  ^®  decree  in  this  cause.  One  objection  to  the  regularity  of  the 
4er  decree.  gale  was  that  the  notice  of  sale  was  not  published  twice  in  each 
week  for  three  weeks  immediately  previous  to  the  time  of  sale^  as 
required  by  the  139th  rule  of  the  court.  The  sale  took  place  on 
Monday  the  21st  of  December  1846,  and  the  notice  was  published 
in  a  daily  morning  paper  in  Bufialo,  commencing  on  Saturday 
the  28th  of  November  and  ending  on  the  day  of  sale.  But  it  was 
only  published  once  between  Monday  the  7th  and  Tuesday  the 
15th  of  December,  so  that  in  the  second  week  immediately  pre- 
vious to  the  time  of  sale  there  were  not  two  publications  of  the 
notice,  as  the  rule  requires.  The  Chancellor  hdd  the  publication 
to  be  defective,  and  the  sale  irregular ;  and  directed  the  sale  to  be 
set  aside,  upon  that  ground. 
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DATID  B.  GARNESS, 

AND 

BENJAMIN  F.  SHERMAN, 

(Latk  Mastxb,) 
35  WALL  STREET,  NEW-YORK, 

£<  AT0ROP  8.  EDDT, 

EXAMINER  IN  CHANCERY, 

NO,  1  NASSAU   STREET,  NEW-YORK. 
AliliAlV  IKEIiTIIiliE, 

EXAMINER  IN  OHANOERT, 

10  WALL  STREET  NEW-YORK. 

MASTER  &  EXAMINER 

AND 

INJUNCTION  MASTER,  4th  CIRCUIT. 

SARATOGA  SPRINGS,  N,  Y. 

f^TuR  subscriber  will,  during  the  coming  summeri  give  his  prompt  atten- 
tion to  such  counsel  business  before  the  Chancellor,  including  ex  parte  motions 
necessary  to  be  heard  in  vacation,  as  may  be  sent  to  him. 

O.  L.  BARBOUR. 

Saratoga  Springs,  May  25,  1847. 
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